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INDEX-DIGEST OF VOLUME 86 


The following table shows the page at which each monthly issue of 
The Banxinc Law Journat during the year 1969 begins and ends: 


January 3 - 96 
February 99 - 192 
March 195 - 288 
April ... 291 - 384 
May 387 - 480 
June 483 - 576 


July 579 - 672 
August 677 - 770 
September 773 - 866 
October 869 - 962 
November 965 - 1058 
December 1061 - 1120 


The following index and digest contain legal cases and articles which 
have appeared in The Banxinc Law Journau during 1969. The entire arrange- 
ment, including the number of sections, follows the plan of the new sixth edition 
of the Banking Law Journal Digest. The new Digest contains summaries of 
more than 15,000 banking decisions which have been published in The BANKING 
Law Journat from the time of its establishment in 1889 down to and including 
December, 1961. The Banking Law Journal Digest 1969 Cumulative Supplement 


will contain subsequent decisions. 


AGENTS 


§57. Agent's authority to endorse. 


Florida (1967) In a Florida case, the em- 
ployer had given written authority to the 
bank to cash checks when presented by 
its collection manager. There was no alle- 
gation on the part of the company that 
the bank had knowledge of the fraudulent 
conduct of the manager, nor was there 
any fact from which the bank could have 
made reasonable deduction thereof. The 
negligence, stated the appellate court, 
“appears to us to be on the part of the 
plaintiff (company) and not on the part 
of the defendant bank.” 

The trial court had found that all the 
checks involved were made payable to 
fictitious payees and endorsed in the 
names of these fictitious payees. There- 
fore, these checks were bearer instruments 
and thereby relieved the bank from lia- 
bility. 

Appellant company raised the issue that 
even though the checks be bearer paper, 
does this relieve the bank from liability 
for negligence in paying out a depositor’s 


money on an unauthorized endorsement? 

The checks in question carried the en- 
dorsement of the fictitious payee as well 
as thereunder, the endorsement of the 
appellant, some in longhand writing and 
some by a printed stamp, and some fol- 
lowed by the signature of the employee 
Davidson as collection manager and some 
without. 

The court answered: “In ‘Brady on 
Bank Checks,’ Third Edition, Section 5.3, 
pg. 90, we find this statement of the law: 
‘The signature of a corporation to which 
a check is payable is a sufficient indorse- 
ment without the addition of the signature 
of the officer by whom the indorsement 
is made. ... A rubber stamp indorse- 
ment is valid and sufficient to transfer title 
to the instrument indorsed, when made by 
one having authority.’” (pg. 91) 

Since the appellant company had given 
written authority to the bank to cash 
checks when presented by its manager 
and there was no actual or implied neg- 
ligence by the bank, the company was 
stuck with its agent’s fraudulent acts. 
Bay Finance Corporation of Panama City 
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v. Bay National Bank and Trust Co., 
Panama City, Florida, District Court of 
Appeal, 200 So.2d 248, 86 B.L.J. 549. 


§58. Personal liability of agent on note. 


Florida (1968) Southern General was a 
partnership formed by the two defendant 
corporations. The partnership opened a 
bank account in October 1962 at the First 
National Bank of Pompano Beach as a 
specifically designated unincorporated 
entity with the individual defendants 
authorized to sign checks. The checks 
in question were issued in February and 
March 1963 and bore a printed heading, 
“Southern General.” The name was also 
printed above the signature of Philip F. 
Prenner and there was no _ indication 
thereon that Southern General was a cor- 
poration. 

The order appealed held, in sum, that 
defendant Philip F. Prenner, by failing 
to indicate that he was signing the checks 
in any representative capacity, made him- 
self solely and individually liable. The 
trial court found no basis for holding 
liable any of the other defendants. 

The plaintiff argued that under Hon- 
duran law the other defendants were also 
liable on the checks. The Florida appel- 
late court agreed. It also concurred with 
the trial court, holding Prenner individ- 
ually liable. Banco de Honduras, S.A. v. 
Prenner, District Court of Appeal, 211 
So.2d 600, 86 B.L.J. 465. 


ANTEDATED AND POSTDATED 
INSTRUMENTS 

§90. Validity. 

Colorado (1968) The plaintiff in error, 
referred to herein as the defendant, was 
convicted of forgery. The forgery was in 
the name of Patrick Quinn, the purported 
maker of a check. The check was made 
payable to the defendant, who endorsed 
and cashed it at a store on December 11, 
1962. The check was dated December 11, 
1963, a fact not noticed by store person- 


nel until after the defendant left the 
premises. The instrument bore the nota- 
tion “Paid for 53 Buick,” and, at the time 
the defendant passed it, he indicated that 
he had received it for an automobile 
which he had sold. At the trial Patrick 
Quinn testified that he had not purchased 
a 1953 Buick from the defendant or any- 
one else. 

The defendant contends that, under the 
Negotiable Instruments Law of Colorado 
(C.R.S. 53, Chap. 95, Art. 1) in effect at 
the time, the check was void on its face 
by reason of being dated a year in the 
future and, therefore could not be the 
subject of forgery. 

The fact that an instrument is postdated 
does not render it void, but merely defers 
negotiability to a subsequent time. The 
check created prima facie a valid and 
legally enforceable obligation and, there- 
fore, could be the basis of a forgery. 

The defendant also submitted the fol- 
lowing, again citing the Negotiable In- 
struments Law: (1) The evidence did not 
show that the firm accepting the check 
endorsed it. (2) The check was not pre- 
sented to the drawee bank. (3) A post- 
dated check should be presented on the 
date of the check. 

The crime of forgery requires neither 
endorsement by the holder of the instru- 
ment nor presentment. It is sufficient for 
the People to show that the defendant 
knowingly passed a forged instrument 
with the intent to defraud. Gentry v. 
People, Supreme Court, 441 P.2d 675, 
86 B.L.J. 468. 


ASSIGNMENTS 


§95. Assignment of contract. 

Maine (1968) A retired state police officer, 
receiving a pension, arranged for an in- 
stallment loan with his bank. He assigned 
his pension payments as security for the 
loan, obtaining the state’s consent to the 
assignment. He also instructed the state 


to send his pension checks directly to the 
bank. The borrower went bankrupt and 
the state stopped sending the checks. The 
bank sued to compel continuation of the 
payments. 

Future payments under a pension plan 
are assignable. Also, the assignment was 
not terminated by the bankruptcy pro- 
ceeding since it had not been executed 
within four months of the petition nor 
while the borrower was insolvent. New 
England Merchants National Bank of 
Boston v. Herron, 243 A.2d 722, 86 B.L.J. 
1002. 


§95.65. Assignment of pension (new). 


Maine (1968) A retired state police officer, 
receiving a pension, arranged for an in- 
stallment loan with his bank. He assigned 
his pension payments as security for the 
loan, obtaining the state’s consent to the 
assignment. He also instructed the state 
to send his pension checks directly to the 
bank. The borrower went bankrupt and 
the state stopped sending the checks. The 
bank sued to compel continuation of the 
payments. 

Future payments under a pension plan 
are assignable. Also, the assignment was 
not terminated by the bankruptcy pro- 
ceeding since it had not been executed 
within four months of the petition nor 
while the borrower was insolvent. New 
England Merchants National Bank of 
Boston v. Herron, 243 A.2d 722, 86 B.L.J. 
1002. 


ATTORNEY'S FEES 


S111. Recovery of attorney’s fees. 


New York (1968) Judgment unanimously 
modified, on the law, to the extent of 
striking therefrom that part which in- 
cludes judgment of $2250 for counsel fees, 
and the claim for counsel fees is severed 
and remanded to Special Term for an 
assessment of damages; otherwise the 
judgment is affirmed, with $50 costs and 


disbursements to respondent. Although 
appellant is as a matter of law responsible 
for counsel fees incurred incident to the 
collection of the note guaranteed, this 
obligation embraces only counsel fees rea- 
sonably incurred and not necessarily the 
precise amount claimed by respondent. 
Bank of New York v. Clavier Corpora- 
tion, Supreme Court, Appellate Division, 
First Dept., 289 N.Y.S.2d 125, 86 B.L.J. 
179. 


§119.5. Federal control of banking 
business. 

“The Effects of Registration Requirement 
Under the Federal Securities Act of 1933 
on Loan Collateralized by Pledged Secu- 
rities,” 86 B.L.J. 794. 

“Regulations U, T & G and the Appli- 
cation Thereof to Foreign Entities and 
Transactions,” 86 B.L.J. 507. 


§121. Discretion of authorities in issuing 
charter. 
California (1968) The petitioners, com- 
peting financial institutions, lost in the 
lower court. They had sought to seek 
judicial review of the Savings and Loan 
Commissioner in granting the application 
of Equitable Savings and Loan to op- 
erate a branch in Beverly Hills. “The 
subject matter of the administrative man- 
damus petition is limited to a review of 
the administrative record to permit the 
court to decide whether on the record 
the granting of the license was supported 
by substantial evidence. Evidence outside 
that record cannot be judicially reviewed. 
Even if such evidence could be consid- 
ered, it would necessarily either support 
the admitted evidence or contradict it. 
Supporting evidence is of no moment to 
the petitioners, and contradictory evi- 
dence is of no moment to the court in 
this proceeding because in applying the 
substantial evidence rule the court must 
ignore conflicts in the evidence. The suffi- 
ciency of the evidence to support the 
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Commissioner's decision for the purpose 
of judicial review sought by an objector 
stands or falls on the administrative rec- 
ord.” Beverly Hills Federal Savings and 
Loan Association, et al. v. Superior Court 
et al., Court of Appeal, Second District, 
66 Cal. Rptr. 183, 86 B.L.J. 735. 


Colorado (1968) Applicants for a state 
bank charter were denied the charter on 
the basis that proposed bank would not 
serve a public need. The appellate court 
sustained the State Banking Board's deci- 
sion, which had stated in part: “. . . The 
Board finds that the addition of the pro- 
posed Wheatridge Bank would not serve 
a public need which is not being present- 
ly adequately served by existing institu- 
tions and would constitute no advantage 
to the public within the proposed trade 
area.” 

In reversing the trial court’s reversal of 
the Board’s decision to refuse the charter, 
the appellate court held: “In reversing 
the Board, the trial court disregarded vir- 
tually all of the evidence presented by 
the protesting banks, on the ground that 
only one of their witnesses was ‘neutral,’ 
or disinterested. It must be pointed out, 
however, that most of the applicants’ wit- 
nesses were as interested in seeing that 
the charter was granted as the protestants’ 
witnesses were in preventing its issuance. 
The fact that these witnesses had an inter- 
est in the outcome of the hearing may 
affect the weight to be given their opin- 
ions, but it does not require the Board 
to assume that these witnesses were not 
telling the truth when they testified as to 
factual matters.” 

In upholding the denial of the charter, 
the appellate court stated: “The lower 
court also apparently attached consider- 
able weight to the petitioners circulated 
by the applicants, signed by some 2,700 
persons, which the court found ‘indicates 
acceptance by the community.’ Such peti- 
tions may indicate that the proposed bank 
would enhance the convenience of bank- 


ing in Wheatridge, but convenience is 
only one of the factors the Board was 
entitled to consider in determining wheth- 
er the proposed bank would serve a ‘pub- 
lic need and advantage’ in the area. The 
Board evidently considered that other 
factors, such as the already highly com- 
petitive nature of banking in the area 
surrounding Wheatridge, outweighed the 
convenience factor. It was within the 
Board's competence, applying its exper- 
tise, to make this determination, and it 
should not be disturbed on review.” 
Goldy, Commissioner of Banking and the 
Banking Board, State of Colorado v. 


Henry, et al., Supreme Court, 443 P.2d 
994, 86 B.L.J. 840. 


New York (1967) Two financial institu- 
tions sought to set aside the approval of 
the New York State Superintendent of 
Banks of an application by the Dollar 
Savings Bank to open a branch. The 
grounds for the attack were twofold: (1) 
the proposed site was in the wrong place, 
and (2) the public convenience would not 
be promoted. 

The site issue was dismissed by the 
court: “In the court’s opinion, the evi- 
dence relied upon for the claim that the 
site of the proposed building is in Hicks- 
ville and not in Jericho is insufficient to 
raise a triable issue, especially in the light 
of the official documentary proof that the 
site is in the Jericho school, fire, water, 
library and park districts. All the official 
evidence indicates that the site is in 
Jericho.” 

The public convenience claim was also 
ruled out because the petitioner had no 
standing to raise this point. Summarily, 
the court held: “The matter is confided 
by the legislature to the exclusive discre- 
tion of the Superintendent of Banks, and 
there is not even a requirement that com- 
peting banks be heard before an applica- 
tion for a branch office is granted. Peti- 
tioners’ attack on the Superintendent's ap- 
proval must be dismissed.” Long Island 
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National Bank v. Superintendent of Banks, 
Supreme Court, 290 N.Y.S.2d 820, 86 
B.L.J. 447. 


Texas (1968) Several individuals applied 
in May, 1966, to'the Savings and Loan 
Commissioner of Texas for approval of 
a charter to operate a new savings and 
loan association: They proposed to serve 
a delineated community area of sixty 
square miles in northeast San Antonio 
and Bexar County. Approval of the ap- 
plication was protested by seven existing 
savings and loan associations. After no- 
tice and hearing, the Commissioner dis- 
approved the application by order dated 
September 13, 1966. 

The Supreme Court of Texas, after the 
case traveled through the courts, reversed 
the judgments below which had set aside 
the order of disapproval; it sustained the 
order of the Commissioner. 

The Commissioner had had the follow- 
ing negative findings: “After a careful 
review of the entire evidence adduced 
and presented at the hearing, the Com- 
missioner is of the opinion and so finds, 
that there is insufficient evidence of a 
public need for the proposed association, 
and that the volume of business in the 
community in which the proposed asso- 
ciation would conduct its business is not 
such as to indicate a profitable operation, 
and that authorization of this charter ap- 
plication would result in undue harm to 
an existing association in San Antonio, 
Texas....” 

In such situations, the order of disap- 
proval is to be sustained unless these 
negative findings were not supported by 
substantial evidence and the evidence so 
conclusively required affirmative findings 
that the Commissioner must be held 
to have acted arbitrarily or capriciously. 
Where there is substantial evidence which 
would support either affirmative or nega- 
tive findings, the order must stand, not- 
withstanding the Commissioner may have 


struck a balance with which the court 


might differ. The problem is not one 
of a preponderance of the evidence. Were 
this not so, the court would be in the 
attitude of impermissibly substituting its 
judgment for the expertise of the admin- 
istrative officer in the exercise of his 
statutory discretion. 

The appellate court held: “The evi- 
dence favorable and unfavorable to the 
requisite statutory findings was developed 
at considerable length by the testimony 
of these witnesses, including the presenta- 
tion of voluminous statistical data and 
charts. 

“Suffice it to say that we have con- 
cluded from our full study of the record 
that the order of disapproval was reason- 
ably supported by substantial evidence 
and that the Commissioner did not act 
arbitrarily or capriciously.” Gerst v. 
Goldsbury, Supreme Court, 434 S.W.2¢c 
665, 86 B.L.J. 847. 


§129. Banking powers — insurance 
business. 

U.S. Court of Appeals, 5th Cir. (1968) 
National banks are not given either ex- 
pressly nor by necessary implication the 
power to act as agents for insurance com- 
panies. Congress by conferring the lim- 
ited power intended to protect insurance 
agents in cities of over 5,000 population 
from competition by national banks would 
be trespassing on the insurance industry. 
Saxon v. Georgia Association of Indepen- 
dent Insurance Agents, Inc., 399 F.2d 
1010, 86 B.L.J. 1008. 


§132. Merger and consolidation. 
“Antitrust Development Affecting Banks 
in General,” 86 B.L.J. 980. 

“Market Structure, Public Convenience 
and the Regulation of Bank Mergers,” 
86 B.L.J. 773. 


Supreme Court (1968) In remanding the 
decision upholding the merger of two 
banks, it was decided that Congress in- 
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tended bank mergers first to be subject 
to the usual antitrust analysis; if a merger 
failed that scrutiny, it was to be permis- 
sible only if the merging banks could es- 
tablish that the merger’s benefits to the 
community would outweigh its anticom- 
petitive disadvantages. 

The burden of showing that an anti- 
competitive bank merger would be in the 
public interest because of the benefits it 
would bring to the convenience and needs 
of the community to be served rests on 
the merging banks. A showing that one 
bank needs more lively and efficient man- 
agement, absent a showing that the al- 
ternative means for securing such man- 
agement without a merger would present 
unusually severe difficulties, cannot be 
considered to satisfy that burden. United 
States v. Third National Bank in Nash- 
ville, et al., 88 Sup. Ct. 882, 86 B.L.J. 923. 


U.S. District Court, California (1967) 
This is an action attacking a bank merger 
under both the Clayton and Sherman 
Acts, as well as the 1966 Bank Merger 
Act. Judge Zirpoli decided that the mer- 
ger of the defendant banks, Crocker- 
Anglo National Bank and Citizens Na- 
tional Bank was lawful and not in viola- 
tion of these Acts. 

He clearly lays out the issue and his 
decision in succinct terms: “Throughout 
the trial plaintiff contended that a de- 
cision in this case upholding the legality 
of the instant merger would violate the 
basic legal principles on potential compe- 
tition enunciated in the more recent opin- 
ions of the Supreme Court. The short 
answer to this contention is that plaintiff 
failed to prove that the probable effect of 
the merger would be a substantial lessen- 
ing of competition in any section of the 
country. This is a fact question. Our deci- 
sion in this case in no way runs counter to 
the teachings of the Supreme Court, since 
it turns not on any differing legal prin- 
ciples, but upon a particular factual situa- 


tion which is entirely different from that 
prevailing in any of the cases relied upon 
by plaintiff and one from which no po- 
tential adverse competitive effect in any 
section of the country may be reasonably 
inferred. | 

“The court repeats that plaintiff has 
failed to prove that the instant merger 
may tend substantially to lessen compe- 
tition, actual or potential, or tend to 
create a monopoly, in any section of the 
country, and that even if we were to 
hypothesize any such anticompetitive ef- 
fects, such effects are clearly outweighed 
in the public interest by the probable 
effect of the transaction in meeting the 
convenience and needs of the community 
to be served.” United States v. Crocker- 
Anglo National Bank et al., 277 F.Supp. 
133, 86 B.L.J. 35. 


§136.5. Liability for tort. 


California (1967) Plaintiffs, purchasers of 
homes in a subdivision, brought an action 
in tort against a savings and loan associa- 
tion, the major financier of the developer, 
for damages arising from gross construc- 
tional defects in the houses. The grava- 
men of the plaintiff's claim was that, by 
furnishing a substantial portion of the 
funds for the project, the defendant had 
assumed a duty to inspect to protect pros- 
pective purchasers. The defendant argued 
that the loan transactions were insufficient 
to impose a duty upon the loan association 
to inspect. The trial court granted de- 
fendant’s motion for a nonsuit at the close 
of plaintiffs proof. On appeal to the 
California District Court of Appeal, held, 
reversed. Where a lender furnishes the 
major portion of financing for a housing 
development, it assumes a duty to the 
potential buyers, at least to the extent of » 
protecting them from gross structural de- 
fects. Burgess v. Conejo Valley Develop- 
ment Co., Court of Appeal, Second Dis- 
trict, 61 Cal. Rptr. 333, 86 B.L.J. 235. 
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BANKRUPTCY 


§169. Filing claims. 


Louisiana (1968) Our courts have con- 
sistently held that discharge in bank- 
ruptcy is neither payment nor extinguish- 
ment of the debts discharged; it is simply 
a bar to their enforcement by legal pro- 
ceedings, a personal defense which under 
LSA-CCP Art. 1005 is affirmative and 
must be set forth in the answer. 

The necessity to plead a discharge in 
bankruptcy affirmatively is based on 
sound policy. A discharge operates only 
on those debts which under the provisions 
of the Bankruptcy Act are dischargeable. 
A creditor may establish one of the ex- 
ceptions to release of the debt by dis- 
charge either in the bankruptcy proceed- 
ings, or, later, in an appropriate state 
court. To permit a debtor to urge the 
discharge of the debt at any time after 
judgment could effectively deprive the 
judgment creditor of his opportunity to 
prove that the debt was excepted from 
the discharge since the judgment debtor 
could enjoin public officials from exe- 
cuting the judgment by asserting the dis- 
charge without making the judgment 
creditor a party. Household Finance 
Corporation of Baton Rouge v. Lejeune, 
Court of Appeal, First Circuit, 205 S.2d 
771, 86 B.L.J. 179. 


§170. Claims provable. 


Louisiana (1968) Our courts have con- 
sistently held that discharge in bank- 
ruptcy is neither payment nor extinguish- 
ment of the debts discharged; it is simply 
a bar to their enforcement by legal pro- 
ceedings, a personal defense which under 
LSA-CCP Art. 1005 is affirmative and 
must be set forth in the answer. 

The necessity to plead a discharge in 
bankruptcy affirmatively is based on 
sound policy. A discharge operates only 
on those debts which under the provisions 
of the Bankruptcy Act are dischargeable. 


A creditor may establish one of the excep- 
tions to release of the debt by discharge 
either in the bankruptcy proceedings, or, 
later, in an appropriate state court. To 
permit a debtor to urge the discharge of 
the debt at any time after judgment could 
effectively deprive the judgment creditor 
of his opportunity to prove that the debt 
was excepted froin the discharge since 
the judgment debtor could enjoin public 
officials from executing the judgment by 
asserting the discharge without making 
the judgment creditor a party. Household 
Finance Corporation of Baton Rouge v. 
Lejeune, Court of Appeal, First Circuit, 
205 $.2d 771, 86 B.L.J. 179. 


BRANCH BANKING 


§215. Bank as separate entity. 


Colorado (1968) The Colorado State 
Bank Commissioner denied three applica- 
tions for charters to be granted to pro- 
posed industrial banks. The parties and 
issues in each case were identical. Denial 
was based on the finding that the grant- 
ing of the charters would have been in 
violation of a state statute which pro- 
hibits industrial bank branches in the 
State of Colorado. 

The Supreme Court of Colorado upheld 
the lower court, stating: “The operative 
facts which refute the contention that the 
proposed industrial banks would be 
branch banks are these: each bank is a 
separate corporation, organized as an in- 
dependent corporate entity under the 
laws of the State of Colorado; each bank 
has its own independent capital structure; 
and, each bank would have a separate 
and independent loan base. These facts 
are indicative of an independent banking 
operation. 

“Our holding in this case is based solely 
on the proposition that the proposed in- 
dustrial banks would not be branch banks; 
and, branch banking is the only kind of 
multiple banking operation which our 
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legislature has prohibited.” Goldy v. 
Crane, Supreme Court, 445 P.2d 212, 86 
B.L.J. 614. 


Colorado (1968) “We hold that the pro- 
posed industrial bank would not be a 
branch bank, because the record shows as 
a matter of law that it has or will have all 
the attributes of a separate operational 
entity, both legally and financially.” Nemi- 
row v. Bloom, Supreme Court, 445 P.2d 
214, 86 B.LJ. 618. 


CERTIFIED CHECKS 


§272. Cancellation of certified checks. 
Rhode Island (1967) Bank certified a check 
at the request of the payee although a 
stop payment order had been issued. 
Shortly thereafter the bank notified payee 
of its error, but the latter deposited the 
check anyway. Court held “that a bank 
may cancel or rescind its certification of 
a check where such certification is made 
because of a mistake as to the drawer’s 
account.” Plantations Bank of Rhode Is- 
land v. Desormier, 232 A.2d 371, 86 B.L.J. 
1087. 


CHECKS 


§277. Cashier's checks. 

Kansas (1968) In an action by a receiver 
of an insurance company to recover the 
proceeds of a cashier’s check drawn by 
a bank and made payable to the bank and 
the insurance company and held by the 
bank as security for an indebtedness of 
the insurance company to the bank, it was 
held that the bank was entitled to indorse 
the check and apply its proceeds to the 
indebtedness of the insurance company. 
Sharz v. Twin City State Bank, Supreme 
Court, 441 P.2d 897, 86 B.L.J. 276. 


COLLECTIONS 


$336.1. Computers (new). 


“An Analysis of the Issues in the Legal At- 
tempts to Restrict Banks from Furnishing 
Automated Customer Services,” 86 B.L.J. 
579. 


Georgia (1967) Hitchcock took out an 
auto loan. When he fell behind in pay- 
ments, the finance company sent its local 
representative around and an extension 
was agreed upon, with Hitchcock making 
the next payment there and then. The 
report somehow never reached the finance 
company’s computer and a short while 
later, another man was sent out to repos- 
sess Hitchcock’s car. Hitchcock showed 
him the extension agreement and the 
receipt for his payment but to no avail. 
The car was repossessed and Hitchcock 
sued for damages. 

Held by the Georgia Court of Appeals: 
Hitchcock was entitled to both actual and 
exemplary (punitive) damages which the 
jury set at $3,500. “Bad Faith” was shown 
because the finance company’s represen- 
tative repossessed the car even though 
he knew (from the papers Hitchcock 
showed him) that a mistake had been 
made. He should have realized that a 
computer can be wrong. 

There isn’t anything a bank can do to 
insure perfection in its record-keeping 
system. But a bank can impress upon its 
employees that where reasonable question 
exists (particularly where the other party 
has documents to back him up), no action 
should be taken without a review. Ford 
Motor Credit Co. v. Hitchcock, Court of 
Appeals, 158 S.E.2d 468, 86 B.L.J. 267. 


CONTRACTS 


§364. Liability for damages. 

Kentucky (1968) Where a bank wrong- 
fully dishonors plaintiff's checks, the bank 
is liable only for proximately caused dam- 
ages unless there is a finding of malice. 
Bank of Louisville Royal v. Sims, 435 S.W. 
2d 57, 86 B.L.J. 1098. 


DELIVERY 


§386. Conditional delivery. 
Texas (1967) What happens when one 
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party claims that he signed a promissory 
note but that it really would not be en- 
forced—as per an alleged oral agreement? 
Well, this is a classic parol evidence rule 
situation. The appellate court found no 
difficulty in affirming the lower court rul- 
ing. It stated: “This, in our opinion, is an 
attempt to vary the terms of written in- 
strument in violation of the parol evi- 
dence rule and is not permissible.” More- 
over, there were no facts supporting the 
contention of fraud or a conditional deliv- 
ery of the note. Martin v. Coastal States 
Producing Co., Court of Civil Appeals 
of Texas, Eastland, 417 S.W.2d 91, 86 
B.L.J. 80. 


DEPOSITS 


$461.4. Deposits in two names — Utah. 


Utah (1968) The appellant brought an 
action to bring into the estate of Walter 
D. Thomas some accounts in various sav- 
ings and loan institutions standing in the 
joint names of Walter D. Thomas and 
Fern K. Thomas. The sole issue on appeal 
is whether the appellant can introduce 
evidence to alter the apparent contractual 
relationship in connection with those joint 
accounts, 

If the contract between the parties os- 
tensibly creates a joint tenancy relation- 
ship with full right of survivorship, there 
arises a presumption that such is the case 
unless and until some interested party 
shows under equitable rules that the con- 
tract should be reformed to show some 
other agreement of the parties or that the 
contract is not enforceable because of 
fraud, mistake, incapacity, or other in- 
firmity. 

The court concluded: “Since the ap- 
pellant is not trying to reform the con- 
tract and is not claiming fraud, mistake, 
incapacity, or other infirmity, we think 
that it is conclusively bound by the con- 
tract as made and cannot show that the 
parties intended a result contrary to that 
which the law of joint tenancy relation- 


ship imposes.” Continental Bank and 
Trust Co. v. Kimball, Supreme Court, 442 
P.2d 472, 86 B.L.J. 469. 


§462. Deposits in trust. 

Vermont (1968) “The plaintiff, Teresa 
Ortiz Tyree, and the defendant, Manuel 
Ortiz, are mother and son. In dispute 
between the parties is the possession of 
a Treasurer's check in the amount of 
$6,500.00 payable to the plaintiff by the 
Barre Trust Company, a banking institu- 
tion of Barre, Vermont, as well as a pass- 
book of the same Barre Trust Co., with 
‘Mrs. Leo Ortiz, Trustee for Manuel Ortiz,’ 
written on its face, and showing the bal- 
ance of $1,761.97.” 

While the trust account here in ques- 
tion was opened with a token deposit of 
one dollar by the Barre bank, the account 
did establish Mrs. Tyree as the trustee of 
such account, and all monies thereafter 
deposited in it were from her funds, and 
the passbook was at all times within her 
management and control, nor did Manuel 
Ortiz have any knowledge of the trans- 
action. 

Except for the token dollar contributed 
by the bank, all of the money in the ac- 
count came from deposits of money made 
by the plaintiff from her own earnings. 
Since the plaintiff was the owner of the 
funds which composed the bank account, 
the legal and equitable title to the ac- 
count was in the plaintiff, unless the de- 
fendant could prove that his mother had 
established a completed trust for his 
present benefit. On this issue the burden 
was on the defendant. 

The court ruled: “The defendant con- 
tends that this account in the Barre bank 
was a joint account of the plaintiff and the 
defendant, but no evidence was offered 
below in support of this assertion. The 
nature of the deposit here did not create 
a joint tenancy by its terms.” Tyree v. 
Ortiz, Supreme Court, 243 A.2d 774, 86 
B.LJ. 353. 
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Utah (1968) About the first of July, 1966, 
the Bank Commissioner of Utah had be- 
come aware of facts which gave rise to 
concern about the soundness of the finan- 
cial condition of Utah Savings. There was 
occurring an unusually heavy withdrawal 
of deposits, and on July 6, 1966, its 
Board of Directors placed it on a limited 
withdrawal program. The next day the 
Bank Commissioner advised the officers 
of Utah Savings that he had serious 
doubt that its depositors would be able 
to get a full return; that there was danger 
of inequity favoring those who were with- 
drawing deposits over those who were 
leaving their money in and over those 
who were making current deposits; and 
directed that any deposits after that date 
should be kept in a separate trust fund. 

A Utah statute gives the Bank Commis- 
sioner this authority. The problem in this 
case arises from the argument of those 
contesting the order that the deposits 
made thereafter cannot be treated as trust 
funds for the later depositors because of 


another statute. 


The court ruled: “If the latter statute 
could be looked at separately as the 
whole law on the subject, the contestants’ 
position might have merit. But that is not 
the way statutes are to be interpreted and 
applied. When an institution such as Utah 
Savings finds it necessary to limit with- 
drawals, and its financial status is found 
to be questionable by the Bank Com- 
missioner, it is obvious that the public 
would be aware of the risks involved and 
would not make further deposits unless 
they could be given some assurance that 
their money would not be lost. Inasmuch 
as deposits are the lifeblood of the bank, 
the bank would almost certainly have to 
close its doors, were it not for the expe- 
dient provided for in Sec. 7-7-43. The in- 
vocation of the authority given by that 
section to the Banking Commissioner and 
having further deposits treated as trust 
funds is calculated to encourage deposi- 


tors to continue their patronage so the 
bank can remain in operation and be 
given a chance to work out of its diffi- 
culties. 

“Sec. 7-2-15, relied on by contestants, 
is an older enactment, coming from Ch. 
23, $.L.U.1921, and is part of the chapter 
relating to Suspensions and Liquidations 
of banking institutions. If it were applied 
as they argue, so that deposits made after 
the order of the Banking Commissioner 
could not be treated as trust funds, the 
purpose and effectiveness of Sec. 7-7-43 
as discussed above would be totally de- 
stroyed.” 

Furthermore, the court also pointed out 
a specific clause: “and except such as are 
otherwise provided by law,” stating that 
“The latter clause is a clear indication of 
legislative awareness that there may be 
other priorities provided by law. It plainly 
applies to the instant situation, which is 
in fact ‘otherwise provided by law,’ that 
is, by Sec. 7-7-43.” In re Utah Savings and 
Loan Association, Supreme Court, 442 
P.2d 929, 86 B.L.J. 636. 


EXECUTORS, ADMINISTRATORS 
AND TRUSTEES 


§494. Powers and duties. 

New York (1968) The power given to the 
trustee to invade the principal of the trust 
in order to convert the premises into a 
two family home was obviously intended 
for the benefit of the widow and not the 
remainderman as it would afford her a 
place to live and income as well. The 
courts can supervise the administration 
of the trust so as to guarantee the widow 
her just share. In re Lowen’s Will, 294 
N.Y.S.2d 957, 86 B.L.J. 1049. 


New York (1968) Under paragraph 
“Fourth” the decedent created a trust in 
the amount of $15,000 providing that the 
income from said trust be used for her 
son, Charles, during his natural life. She 
further provided that if any time the in- 
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come from the trust in the opinion of her 
trustee is insufficient to provide for the 
support and maintenance of her son, such 
trustee is authorized in his sole discretion 
to use such part of the principal of the 
trust fund as he deems necessary for the 
support and maintenance of her son. 

Under paragraph “Fifth” she provided 
that upon the death of her son Charles, 
the trustee divide the principal remaining 
of said trust fund, together with any ac- 
cumulated income, into four equal parts, 
three of such equal parts to be paid out- 
right to three of her sons, and the fourth 
part to be held in trust for the benefit of 
her fourth son, the trustee herein, for 
life with remainder over to specific bene- 
ficiaries. 

The real issue involved deals with a 
construction of the decedent's will and 
whether or not there has been any abuse 
of discretion given the trustee concerning 
an invasion of principal. In addition, 
there is a question of the validity of the 
claim. 

A reading of the will convinces the 
court that the trust was created primarily 
for the benefit of the decedent’s son, 
Charles Rath. Therefore, the position 
taken by the trustee in the brief sub- 
mitted on his behalf, wherein it is stated 
that the remaindermen must be protected 
and that the funds should be held intact 
for their benefit, is without support. Their 
remainder interest in the within trust is 
only that amount remaining after her son 
Charles has been properly cared for dur- 
ing his lifetime. The decedent also pro- 
vided for the remaindermen under other 
provisions of her will. 

The court held: “However, the court, 
based on the information before it, does 
not find that the fiduciary here has abused 
his discretion in refusing to almost ex- 
tinguish the trust principal by paying the 
claim herein and thereby having no fur- 
ther corpus which will earn income to be 


used for the future needs of the cestui 
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que trust. The court will not substitute 
its judgment for that of the fiduciary 
unless there is a clear showing of an 
abuse of the discretion given to him under 
the terms of the decedent’s will.” In re 
Rath’s Estate, Surrogate’s Court, Nassau 
County, 295 N.Y.S.2d 920, 86 B.L.J. 949. 


§497. Compromising claims. 


U.S. Court of Appeals, D.C. Cir. (1968) 
When the first wife executed a release as 
to her former husband’s estate, it was held 
valid as a settlement instrument absent a 
finding that it is against public policy. 
Rexrode v. Vinson, 404 F.2d 830, 86 B.L.]. 
1108. 


FEDERAL DEPOSIT 
INSURANCE CORPORATION 


§536. Deposit insurance. 


U.S. Court of Appeals, 6th Cir. (1968) 
The Euclid Savings Association was con- 
verted from an Ohio charted building and 
loan association to the Euclid National 
Bank on February 1, 1966. During its 
life as a building and loan association its 
savings accounts were insured by the ap- 
pellee, Federal Savings and Loan In- 
surance Corporation, under the provisions 
of the National Housing Act, 12 U.S.C. 
§ 1727. When it became a national bank 
its deposits were insured by the Federal 
Deposit Insurance Corporation. The bank 
contends that the portion of the premium 
covering the period beyond February 1, 
1966, when it became a national bank, is 
unearned and should be returned to it. 
The Court of Appeals affirmed the Dis- 
trict Court’s holding, simply stating: “The 
trial judge held in a well reasoned 
memorandum opinion, D.C., 286 F.Supp. 
125, that there is no federal statute or 
agency regulation applicable to this situa- 
tion, and, in the absence of an express 
agreement or one that may be implied 
in law, the rule is that ‘an insured may 
not have any part of his premium re- 
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turned once the risk attaches, even if it 
eventually turns out that the premium was 
in part unearned.’ 

“Euclid Savings was obligated to pay 
the entire current annual premium, as 
specified in regulatory Sections 565.5 and 
565.6. Euclid National, as successor to 
Euclid Savings, bound by this same re- 
quirement, is prohibited from seeking any 
refund of the ‘current annual premium’ 
paid November 21, 1965. 

“Section 563.16 does not deal with an 
institution insured by the Federal Savings 
and Loan Corporation that is converted 
or absorbed into a national bank, whose 
deposits then become insured by the 
Federal Deposit Insurance Corporation. 
Neither by statute nor by regulation is 
there provision or authority for crediting 
of insurance premiums by and between 
these two wholly separate governmental 
insuring agencies.” 

He added that, unlike the refund pro- 
vision of certain property insurance pol- 
icies, “a review of the pertinent federal 
statutes and applicable agency regulations 
has revealed no provision from which a 
promise to refund a short-rate premium 
can be implied in law. In the absence 
of any express agreement, or agreement 
that may be implied in law, the ordinary 
rule applies that ‘an insured may not have 
any part of his premium returned once 
the risk attaches, even if it eventually 
turns out that the premium was in part 
unearned.” Euclid National Bank v. Fed- 
eral Home Loan Bank Board, 396 F.2d 
950, 86 B.L.J. 642. 


FEDERAL RESERVE BANKS 
§539.1. 


Powers of Federal Reserve 
Board. 

U.S. District Court, New York (1968) 
Regulation G issued by the Federal Re- 
serve Board applies stock margin require- 
ments to lenders other than brokers and 
commercial banks (who are presently cov- 


ered under Regulations T and U). Regula- 
tion G, in addition to applying to various 
private lenders, covers state-chartered sav- 
ings and loan associations authorized to 
maxe general purpose loans. About eight 
states now permit such loans. 

In a lawsuit brought by private lenders 
against the Federal Reserve in the US. 
District Court of New York the lenders 
argued that issuance of the regulations 
was unconstitutional because (1) there was 
no finding that the lenders to which it 
applies have caused excessive stock mar- 
ket speculation and (2) the Board failed 
to hold a proper hearing. 

The court held that the Regulations 
were constitutional, stating: “The Court 
finds and concludes that any delay in the 
effectuation of Regulation G and amended 
Regulations T and U would create con- 
fusion in the national security exchanges 
and would be immediately and irrepar- 
ably injurious to the economy of the na- 
tion as a whole and to the investing 
public. This possibility of damage and 
danger must be offset against the possi- 
bility of injury and the nature of the 
injury that might be suffered by the 
plaintiffs.” 

Moreover, it ruled: “The defendant 
properly may prohibit private collateral 
lenders from making purpose or non- 
purpose loans to the same borrower.” 
Collateral Lenders Committee v. Board 
of Governors of the Federal Reserve Sys- 
tem, 281 F. Supp. 899, 86 B.L.J. 531. 


FORGED PAPER 


Drawee bank paying check on 
forged indorsement held liable to 
true owner — collecting bank held 
liable. 

New Jersey (1968) The check in question 
was indorsed by the payee, Mrs. Odgers, 
to the order of the estate of Arthur J. 
Odgers. There was no valid indorsement 


thereafter by the estate of Arthur J. 
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Odgers. The check was not indorsed by 
the administratrix of the estate, the only 
person who had authority in law to in- 
dorse the check, but was indorsed without 
authority by her attorney, who received 
the funds. The check in question could 
not be negotiated without an authorized 
indorsement of the special indorsee, the 
estate of Arthur J. Odgers. 

There is no evidence in this case which 
shows a ratification by Mrs. Odgers; there 
has been nothing shown to preclude her 
from denying the indorsements in ques- 
tion, and there is no evidence of any neg- 
ligence on her part which contributed to 
the misapplication of the funds. 

“Mrs. Odgers had relied upon an attor- 
ney who was then reputable. She fol- 
lowed his instructions and was not neg- 
ligent in assuming that the check would 
be deposited into the estate account after 
she had indorsed it to the order of the 
estate. Mrs. Odgers was educated and 
intelligent. From this, however, we can- 
not infer that she knew that the check 
would be indorsed by the attorney on 
behalf of herself as administratrix of the 
estate.” i 

Although she had not signed signature 
cards as administratrix in order to open 
such an account, Mrs. Odgers cannot be 
held negligent on the theory that she 
should have suspected that the check 
might not have been deposited in an 
estate account. Mrs. Odgers made re- 
peated inquiries concerning the funds. 

Receiving the funds without a proper 
indorsement and crediting the funds to 
one not entitled thereto constitutes a con- 
version of the funds. A holder is one who 
receives an instrument which is indorsed 
to his order or in blank. The bank cannot 
be a holder, or a holder in due course 
without a valid indorsement of this check 
by the estate of Arthur J. Odgers. Salsman 
v. National Community Bank of Ruther- 
ford v. Breslow, Superior Court, Law 
Division, 246 A.2d 162, 86 B.L.J. 854. 


§597. Criminal prosecution. 

Mississippi (1969) Where defendant know- 
ingly presented forged check to ban teller 
“to see if it would pay,” it is sufficient to 
support a finding of uttering a forged 
check and fraudulent attempt to obtain 


payment. Hooper v. State, 218 So. 19, 86 
B.L.J. 1092. 


GUARANTY 


§612. Guaranty in general. 


New York (1968) In this action by a bank 
on guaranties executed by defendants to 
secure obligations owed by a corporation 
to the bank, no triable issue is raised by 
the guarantors’ defense and counterclaim 
based on duress, fraud and deceit alleged- 
ly practiced by the creditor bank upon 
the corporate principal; it being for the 
principal to determine what use it will 
make thereof. Furthermore, in the guar- 
anty executed by each of the defendants 
it is provided: “Guarantor waives a trial 
by jury and the right to interpose counter- 
claims or set-offs of any kind and descrip- 
tion in any litigation. However, a triable 
issue of fact is presented as to the amount 
due. Therefore, an assessment of dam- 
ages is required.” Security National Bank 
of Long Island v. Estatio, 288 N.Y.S.2d 
573, 86 B.L.J. 83. 


§616. Construction of contract of 
guarantee. 


U.S. Court of Appeals, 10th Cir. (1968) 
A promissory note for $30,000, eight per 
cent interest, was executed by Radio Sta- 
tion KREK in favor of Lone Star Capital 
Corp. It was guaranteed as follows: “The 
undersigned guarantors, in consideration 
of credit given and to be given from time 
to time by Lone Star Capital Corporation, 
a Federal Licensee under the Small Busi- 
ness Investment Act of 1958 (herein called 
SBIC), to Radio Station KREK, INC. 
(herein called Debtor), guarantees the 
prompt payment when due of any and 
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all liability or indebtedness of the debtor 
to the SBIC now existing or which may 
hereafter arise (all of which is hereinafter 
called “‘Indebtedness’). 

“The obligation of the Guarantor here- 
under is an absolute, unconditional and 
continuing guaranty of the indebtedness 
of any renewals and extensions thereof 
and any substitutions therefore up to the 
principal sum of Thirty Thousand and 
no/100 ($30,000.00) Dollars, even though 
the indebtedness itself may exceed such 
sum, irrespective of any security for said 
indebtedness. . . .” 

After default in payment by KREK, 
judgment was summarily entered against 
the guarantors and was limited to the 
sum of $30,000 and interest at the legal 
rate of six per cent from date of judg- 
ment. The appellant appealed claiming 
that the trial court erred in not finding 
the guarantors liable for the higher rate 
of interest and the cost of collection. 

The U.S. Court of Appeals affirmed, 
stating: “The limitation of the guaranty 
appears on the face thereof. The second 
paragraph of the guaranty as noted above 
placed a limitation on the seemingly non- 
restricted guaranty of the first paragraph.” 
The appellate court held further that the 
“appellees did not guaranty the payment 
of the note with its accompanying provi- 
sion for attorneys’ fees... .” Nor did they 
guaranty performance, but rather they 
were bound only to the extent of $30,000. 
Such an obligation, stated the court, “will 
not be enlarged beyond the clear express 
terms of the guaranty contract.” Lone 
Star Capital Corporation v. Wickersham, 
389 F.2d 616, 86 B.L.J. 77. 


§620. Release of guarantor. 

Georgia (1968) A guaranty contract may 
be entire, or it may be separate and divis- 
ible. Where the guaranty is separable or 
divisible, it may be revoked by any guar- 
antor, in futuro, by the giving of a proper 
notice to the creditor; aliter where it is 


entire. To be effective a notice of revo- 
cation must be in strict and full com- 
pliance with provisions of the contract 
calling for notice, and must be clearly 
expressed, unqualified, positive and ab- 
solute. 

There was no written notice from the 
guarantor to the bank of his termination 
or revocation of the guaranty; only a 
notice from the corporation that he had 
terminated his connection with it and that 
his authority to sign for the corporation 
had terminated. Thus, he could no longer 
sign checks drawn on its account, nor 
could he sign notes as a corporate officer 
to bind the corporation; but nothing ter- 
minated his right to sign for himself as 
guarantor of the corporate obligations, 
his status as a guarantor or his continuing 
liability under the contract. Haynie v. 
First National Bank of Atlanta, Court of 
Appeals, 162 S.E.2d 27, 86 B.L.J. 372. 


HOLDERS IN DUE COURSE 


Holder must take without notice 
of defect —— where holder is not 
charged with notice. 

Florida (1968) This is an appeal from 
a summary final judgment in favor of 
appellee Manatee National Bank and 
against appellant. The facts reveal that 
appellant was induced to give a $1,475.00 
negotiable note to a Mr. Goodrich, the 
now deceased president of Pelican Pro- 
ductions, Inc., in return for an interest in 
an oil well venture. Pelican had engaged 
the bank as an escrow agent to hold all 
funds for the venture. According to the 


§631. 


_ terms of the agreement, if a specified 
amount was not deposited in escrow by 


a certain date, all deposits were to be 
returned to the investors. Goodrich failed 
to deposit appellant’s note in the escrow 
account; however, no funds were ever 
placed in the account. After the date 
specified for the return of the funds 
passed, Goodrich negotiated appellant’s 
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note to the bank. When the note came 
due, the bank demanded payment. Ap- 
pellant instead tendered his contract with 
Pelican and demanded the return of the 
note. The bank brought suit on the note 
and appellant counterclaimed pursuant to 
the Florida Blue Sky Laws. The trial 
judge entered a summary judgment for 
the bank. 

It is undisputed that the bank had no 
actual knowledge of the purpose for 
which the note was giyen and it was not 
alleged that the bank in any way par- 
ticipated in the transaction. Since the 
bank neither took the note with notice 
of any defect, nor had knowledge of facts 
making acceptance of the note an act of 
bad faith, the conclusion must follow that 
it was a holder in due course. Baraban 
v. Manatee National Bank of Bradenton, 
District Court of Appeals, 212 So.2d 341, 
86 B.L.J. 945. 


HOLDERS IN DUE COURSE 


— Paper purchased from 

trustees etc. 

Florida (1968) Appellant appeals from 
an adverse final judgment in his action 
against the endorser of a note. The main 
thrust of this appeal is that the findings 
of the trial judge had no substantial evi- 
dence to support them. In part appel- 
lant urges that the record conclusively 
establishes that he was a holder in due 
course. The record reveals evidence which 
if believed by the trier of fact was suffi- 
cient to establish that the appellant pur- 
chased the endorsed promissory note from 
his own agent and that his own agent 
was also the maker of the note. Under 
these circumstances the appellant would 
not be a holder in due course. Baum v. 
Spector, District Court of Appeal, 211 
So.2d 228, 86 B.L.J. 372. : 


§634. 


§722. Fidelity bonds in general — where 
surety is not liable. 


U.S. District Court, Maryland (1968) The 


bank had loaned money to a car dealer 
on a secured floor-plan basis in wholesale 
transactions. It obtained a “Dealer Fraud 
Insurance” policy to cover itself for losses 
under the floor-plan arrangement. As in 
all insurance policies there are certain 
specific things the insured must do in 
order to remain insured. 

In this case the bank failed not once, 
but several times, not in one stated con- 
dition, but in several, to follow the policy 
requirements, It was to inspect monthly, 
make certain reports and require specified 
payment from the borrower. Naturally, 
the borrower had trouble, failed to meet 
his loan obligation and the bank sought 
to recover under the policy. The bank lost. 

As to the inspection requirement, the 
court held: “The Court finds that if the 
Bank had inspected, fewer cars would 
have been sold out of trust. Therefore, 
the collateral was diminished and the 
Company was prejudiced by the Bank's 
failure to comply with the inspection pro- 
vision.” 

With reference to the written demands 
provision, the court stated: “The Court 
finds that when an inspection disclosed 
that vehicles had been sold out of trust, 
the Bank did not make a written demand 
upon Beamer for payment; instead, a 
representative of the Bank would visit 
Beamer and ask him when he could pay.” 

As to another condition, to promptly 
notify the insurance company of any fact 
which the bank learned that would indi- 
cate that a loss might ensue, again the 
bank was at fault. Said the court: “The 
Court finds that the Bank has failed to 
comply with this provision in that it did 
not promptly notify the Company of facts 
within the Bank’s knowledge which 
tended to indicate that a loss might en- 
sue. The evidence is clear that the Bank 
had known for many months, indeed for 
several years, that the Dealer had been 
selling automobiles out of trust. That 
fact alone, or coupled with the knowledge 
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of the Bank that the default were not 
being promptly rectified, indicated or 
tended to indicate that a loss might en- 
sue.” First National Bank & Trust Com- 
pany of Western Maryland v. Security 
Mutual Casualty Company, 285 F. Supp. 
337, 86 B.L.J. 912. 


INSURANCE 


§736. Rights of creditors to proceeds of 
life insurance policy. 


Alabama (1968) The appellant’s father, 
O. H. Rogers, borrowed $25,000 from the 
First National Bank of Birmingham on 
January 24, 1957. Appellant endorsed this 
note and at the same time executed an 
assignment to the bank of a life insurance 
policy on the life of his father, which was 
owned by appellant, such policy being 
issued by Protective Life Insurance Com- 
pany bearing the number 196905. The 
policy had a face value of $50,000. 

The documents (and the record consists 
of no more than the notes, letiers, and 
a stipulation that this constitutes the evi- 
dence) indicate that on July 21, 1960, the 
appellant’s father was indebted to the 
First National Bank of Birmingham in 
the amount of $45,000, which was evi- 
denced by three notes aggregating this 
amount, all of which notes were due. At 
that time, at the request of the appellant, 
according to his letter of February 17, 
1961, the bank consolidated and extended 
the debt of O. H. Rogers by executing 
a new $45,000 note. At this time the ap- 
pellant acknowledged “that the pledge of 
my said life insurance policy secures .. . 
the said consolidated and extension note 
for $45,000.” Appellant says that this 
promise was not supported by considera- 
tion. 

The court answered: “Tested by the 
classic formula, we inquire: Did the First 
National Bank suffer a legal detriment in 
exchange for the promise made by appel- 
lant? We must conclude that it did. At 


the time the letter of appellant was ad- 
dressed to the bank, the bank had a claim 
against O. H. Rogers evidenced by three 
notes which were due. It relinquished 
any right to proceed to collect the amount 
due under these notes by extending the 
debt as evidenced by the new consoli- 
dated note. This action was taken in his 
own words “at the request” of appellant. 
We conclude that the promise of appel- 
lant to pledge as collateral security the 
$50,000 policy of life insurance is sup- 
ported by consideration. The trial court 
so held. Its judgment is therefore af- 
firmed.” Rogers v. First National Bank 
of Birmingham, Supreme Court, 211 So.2d 
796, 86 B.L.J. 178. 


$739.5. Loan insurance. 


New York (1968) The decedent left all 
of his property, real and personal, to his 
wife by a will. At the time of the death 
of the testator, he and his wife owned 
their residence as tenants by the entirety. 
The life of the decedent was insured by 
term insurance taken out by the decedent 
on his own life; and on his death the in- 
debtedness secured by the mortgages was 
paid off in its entirety to the bank which 
was the obligee under the bond. The ex- 
ecutrix claims she should be entitled to 
list the property as a jointly held asset of 
the estate and to claim the indebtedness 
as a debt of the decedent, and she also 
seeks to claim the insurance exemption 
credit. Where the insurance is deemed 
an asset of the estate, it may not be also 
considered as being entitled to the ex- 
emption as an asset of the spouse. In re 
Estate of Jackson, 295 N.Y.S.2d 838, 86 
B.L.J. 1050, 


§740. Construction and validity of 
interest clause. 

Oregon (1968) Any experienced borrow- 

er knows the difference between simple 
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interest and discount interest (or its varia- 
tion, add-on interest). On an installment 
loan, simple interest is computed on the 
declining balance. Discount interest, how- 
ever, is deducted from the face amount 
of the loan at the time the loan is made, 
and the borrower then pays the entire 
face amount in installments. Suppose a 
borrower believes he’s paying the former 
when he’s actually paying the latter? If 
the loan papers are not clear on the point, 
the lender can collect only simple interest. 
That’s the holding by the Supreme Court 
of Oregon. 

In this case, the seller sold goods to 
the buyer under a contract of sale pro- 
viding for interest at seven per cent on 
the purchase price which was to be paid 
over four years. When the buyer actually 
received the goods and signed a promis- 
sory note, the note contained the amount 
of each installment but did not state how 
interest was computed. Subsequently, the 
buyer figured out he was paying seven 
per cent on a discount basis and refused 
to make further payments. At the trial, 
the seller claimed that the custom of the 
business called for discount interest, but 
the buyer said he didn’t know of the 
custom. The court reformed the note to 
provide that interest would be paid only 
on the declining balance. Pacific Horizon 
Distributing Inc. v. Wilson, Supreme 
Court, 439 P.2d 874, 86 B.L.J. 561. 


§742. Computation of interest. 


New Jersey (1968) “It is elementary that 
interest as compensation for the use, de- 
tention or forbearance of money is a mat- 
ter of contract. The contract includes the 
method of computation, expressed or 
legally implied. Where the obligation is 
to extend for more than a year and the 
instrument sets forth nothing more than 
that the debt shall bear interest at a spec- 
ified rate — with or without the addition 
of the phrase ‘per year, ‘per annum’ or 
the like — we hold that the intention of 


the parties must legally be taken to be 
that interest shall be computed only by 
either the 365/365 or the 360/360 method. 

“If anything more be needed, and we 
do not think it is, the intent was made 
crystal clear in the case at bar when the 
monthly payment was concededly fixed 
on the basis of the 360/360 computation 
method. A change in the course of the 
loan to the 365/360 basis amounted to the 
unilateral fixing of a new and higher rate. 

“The defendant was therefore guilty of 
a clear breach of contract in altering the 
computation method. Since plaintiffs’ loan 
is still in existence, they are entitled to 
a restatement by the trial court of their 
account with defendant, based on the 
360/360 method, from the date when de- 
fendant departed therefrom.” Silverstein 
v. Shadow Lawn Savings and Loan As- 
sociation, Supreme Court, 237 A.2d 474, 
86 B.L.J. 278. 


Texas (1966) To borrow $7,200, a note 
was executed with a savings and loan 
association in the face amount of $10,800, 
including $3,600 interest, payable in 120 
installments. The lender agreed to credit 
all unearned interest in case of prepay- 
ment. Monthly payments were to be first 
applied to interest on the unpaid balance 
and then to the principal. Neither the 
note nor the security (a deed of trust) 
specified the rate of interest. However, 
the borrowers were given a closing state- 
ment stating “rate of interest disc. — 5%. 

After 51 payments, the borrowers gave 
notice of their intention to prepay the 
note. At the time, $8,584.93 had been 
paid. The borrowers calculated earned 
interest at 5 per cent per year on $7,200 
for 51 months to be $1,530. On the same 
basis, they calculated unearned interest 
to be $2,070 and the unpaid balance to be 
$145.07. This amount, plus a set prepay- 
ment charge, was presented in full pay- 
ment of the note. 

The savings and loan association, how- 
ever, referring to prepared interest tables 
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and using the sum of digits method, fig- 
ured that the amount required to retire 
the loan amounted to $874.09. When the 
parties could not settle their differences, 
the borrowers sued. 

In this case, the court went along with 
the savings and loan association. It ruled 
that, in the absence of contrary agree- 
ment, partial payments are first applied 
to accrued interest and then to the prin- 
cipal. Each succeeding payment is to be 
credited in a similar manner, with inter- 
est computed on the remaining unpaid 
balance of the principal. The true inter- 
est rate was the percentage which, when 
applied to each monthly balance, upon 
crediting the payments in accordance with 
the United States rule (recognized in the 
state in question), would result in com- 
plete amortization of the $7,200 and 
$3,600 interest as agreed upon. 

A borrower has no inherent right to 
prepay a loan. And he is not entitled to 
a rebate of interest if there is no specific 
agreement to this. 

When calculating interest, particularly 
on prepayments, care should be taken to 
stay within the bounds of the loan agree- 
ment, avoiding any possible violation of 
usury statutes. Community Savings and 
Loan Association v. Fisher, Supreme 
Court, 409 S.W.2d 546, 86 B.L.J. 721. 


§746. Interest on bonds. 


“Is Interest Covered by Fidelity and Fi- 
nancial Institution Bonds?” 86 B.L.J. 692. 


§752. Application of payment to interest. 


U.S. Court of Appeals, 2nd Cir. (1967) 
Some years ago, Zeckendorf Hotels Cor- 
poration wanted to buy the stock of the 
Hotel Commodore in New York City. A 
tender offer brought forth 91 per cent 
of the stock. Unfortunately, Zeckendorf 
then ran out of money. 

It organized Comtel Corporation, with 
the stock owned equally by itself and two 
other large financial companies. Zecken- 
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dorf then bought all of the tendered Com- 
modore stock and immediately resold it 
to Comtel under an agreement that gave 
Zeckendorf the right to repurchase the 
stock from Comtel in six months. Comtel 
paid Zeckendorf $8.3 million for the stock, 
most of this money coming from a bank 
loan. The repurchase price was $9.2 mil- 
lion, which would give Comtel a profit 
of $900,000 for its six-month investment. 
Furthermore, if Zeckendorf did not exer- 
cise the repurchase option, its one-third 
stock interest would be subordinate to the 
prior right of payment of the other two 
stockholders; and finally, Zeckendorf 
guaranteed the stockholders directly that 
their stock interest would be repaid in 
full plus interest at the rate of six per 
cent per year. 

Six months later, Zeckendorf did re- 
purchase, having obtained a private loan 
in the interim. Comtel reported the trans- 
action as a purchase and sale of real 
estate, with a $900,000 long-term capital 
gain to the stockholders (following a Sec- 
tion 337 liquidation of the corporation). 
The U.S. Court of Appeals held that the 
whole transaction really was a short-term 
loan and that the $900,000 profit to Com- 
tel was really interest, taxed as ordinary 
income. Said the Court, “Decision of the 
issue presented in these cases must be 
based ultimately on the (Court’s) experi- 
ence with the mainsprings of human con- 
duct. . . .”. Comtel Corporation v. Com- 
missioner of Internal Revenue, 376 F.2d 
791, 86 B.L.J. 161. 


LABOR LAWS 


§764. Application to banks. 


U.S. Court of Appeals, Ist Cir. (1968) 
Union organization of employees of the 
Banco y Ahorro Ponceno in San Juan, 
Puerto Rico, began in 1966. A local of 
the International Brotherhood of Boiler- 
makers filed a representation petition with 
the National Labor Relations Board to 
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represent the employees in a 13-branch 
unit of bank offices. 

A short while later, another union filed 
two representation petitions with the 
NLRB. One sought to speak for em- 
ployees at one branch, and the other 
to represent employees at a different 
branch. The Board found that the two 
single branches and the 13-branch unit 
were all appropriate for bargaining. When 
a Court of Appeals upheld the ruling of 
the Board, the bank appealed to the US. 
Supreme Court to overturn the NLRB's 
edict that a single bank branch consti- 
tuted an appropriate bargaining unit. 

In its writ, the bank said that allowing 
single branch bargaining units was “an 
irrational pattern of gerrymandered union 
representation in this industry.” It urged 
that the only appropriate unit would be 
the main office and all the branches. 

The petition indicated that banking 
lends itself to a high degree of central- 
ization. “Only by an unusually high de- 
gree of centralization can the proper con- 
trols be established for determining the 
overall cash position of the bank at any 
given time... . 
continued efficiency of the banking sys- 
tems of the nation that bargaining rela- 
tionships and employer-employee rela- 
tionships be established on a basis that 
is compatible with the unique character- 
istics of the industry and will foster sta- 
bility of labor relations as well as efficien- 
cy of service to the public. ... 

“Not one of these units conformed to 
any of the three administrative territories 
of the bank, or had any other distinguish- 
ing characteristic to mark it as appropriate 
for bargaining. ... The Board in granting 
the union’s request for these fragmented 
units ignored its own standard criteria 
and failed to develop criteria tailored to 
the unique character of the banking in- 
dustry.” 

The High Court refused to review the 
lower court’s decision. By declining the 
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review, the Supreme Court in effect, up- 
held the decision permitting labor unions 
to organize employees on an individual 
branch basis in a branch-bank system. 
Banco Credito y Ahorra Ponceno v. Na- 
tional Labor Relations Board, cert. denied, 
89 S.Ct. 101 (1968). Memorandum Deci- 
sion. Facts and opinions, 390 F.2d 110, 
86 B.L.J. 557. 


LEASES 


§765.1. Leasing by banks (new). 
“Bank Leasing: A Lawyer’s View,” 86 
B.L.J. 305. 


LIEN AND SET-OFF 


§771. Lien and set-off in general. 


Illinois (1968) The Olsens bought a color 
TV set on the installment plan, executing 
an installment contract secured by a lien 
on the set. The seller assigned the install- 
ment contract to Valley National Bank 
in which the Olsens had a joint checking 
account, The Olsens defaulted on two 
payments; whereupon the bank accel- 
erated the rest of the loan and set off 
the balance due against the funds in the 
checking account. As a result, certain 
checks drawn on the account were dis- 
honored and the Olsens sued the bank, 
claiming that the bank had no right of 
set-off. 

The court ruled that the bank could 
set off its debts against the checking ac- 
count balance. There was no question at 
all that an unsecured installment loan 
permits a set-off. This rule does not 
change because the bank “has the fore- 
sight to obtain collateral in exchange for 
obligations owed to it.” This is the ma- 
jority rule which is followed in Illinois. 
The theory is that a creditor is entitled 
to pursue any one of the remedies it may 
have against the debtor. Olsen v. Valley 
National Bank of Aurora, Appellate Court, 
234 N.E.2d 547, 86 B.L.J. 362. 
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New Jersey (1968) Plaintiff Frank Briscoe 
Company, Inc. (Briscoe) sued Suburban 
Trust Company (bank) and E. Fred Sulzer 
and Eleanor Sulzer, the principals of 
E. Fred Sulzer & Co. (Sulzer), for dam- 
ages, claiming that the bank had wrong- 
fully and fraudulently set off an obliga- 
tion of Sulzer against certain funds in that 
company’s general deposit account, alleg- 
edly held in trust for Briscoe. 

The Law Division judge, sitting without 
a jury, found no evidence of fraud or 
collusion by the bank, or of any alleged 
trust relationship between Briscoe and 
Sulzer known to the bank and binding 
upon it. He thereupon entered judgment 
in favor of the bank. This appeal followed. 

The court held: “Assuming that the 
$136,402.28 check which plaintiff gave 
Sulzer represented a trust fund in the 
latter’s hands, plaintiff failed to prove that 
the bank was aware of any such arrange- 
ment. There is no evidence whatever that 
the bank knew or should have known that 
the check was not the sole property of 
Sulzer or that it was part of a trust fund. 
The trial judge’s finding of fact that the 
bank was without notice of the trust ar- 
rangement, if indeed there was one, is 
fully supported by the uncontradicted 
testimony of its president.” 

Plaintiff contended that the bank, as 
holder of collateral to secure the obliga- 
tion of the Sulzer Company, was required 
to seek satisfaction of its loan from the 
security rather than by exercising any 
right of set-off. While the authorities 
appear to be divided on this question, 
it is clear that parties to a security agree- 
ment may establish the right of set-off 
by contract. 

The security agreement between Sulzer 
and the bank expressly provided that: 
“Upon any failure in business or making 
of an insolvent assignment by the under- 
signed then and in either event all lia- 
bilities of the undersigned to said com- 
pany (bank) shall at the option of said 


company, come immediately due and pay- 
able notwithstanding any credit or time 
allowed to the undersigned by any instru- 
ment evidencing any of the said liabilities. 

“Upon default as aforesaid said com- 
pany may also apply toward the payment 
of said liabilities all balances of any de- 
posit account of the undersigned with said 
company then existing.” 

The court further decided: “Thus, by 
the very terms of this agreement, the 
bank had the right to assert a set-off.” 
Frank Briscoe v. Suburban Trust Co., 
Superior Court, Appellate Division, 242 
A.2d 54, 86 B.L.J. 658. 


§821.2. Priority of liens. 


“The Secured Creditor and the Federal 
Tax Lien Act,” 86 B.L.J. 677. 


New York (1967) The question presented 
on this appeal is one of priority between 
a United States Government tax lien and 
the lien of a pledgee of various life insur- 
ance policies. At issue is the question of 
whether the Government’s filing its notice 
of lien in the county of residence of the 
taxpayer sufficed under Section 240 of 
New York’s Lien Law, Consol. Laws, 
c. 33, to obtain for it priority over the 
pledgee’s liens against the policies for re- 
payment of advances made subsequent to 
the filing of notice of the Government’s 
lien. 

On November 13, 1953, the Govern- 
ment filed a notice of lien with respect to 
income taxes previously assessed against 
one Fynke (the taxpayer) in the office of 
the Clerk of Nassau County, Fynke’s place 
of residence. 

Prior to the date the Government filed 
its notice of lien, Fynke had assigned to. 
the Bankers Trust Company (or its pre- 
decessor) life insurance policies having a 
cash surrender value of $36,000 and the 
bank had, in turn, advanced to Fynke 
(individually or on his guarantee) various 
amounts resulting in an unpaid balance 
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of $13,000 at the date the lien was filed. 
(The Government did not the filing of 
the Government’s lien.) Subsequent to 
November 13, 1953, three additional pol- 
icies, having a cash surrender value of 
$7,600, were assigned by Fynke to the 
bank, and Bankers Trust made additional 
advances to Fynke resulting in a further 
unpaid balance of $29,000. In the Fall 
of 1960 the Government gave actual no- 
tice of its lien to the several insurance 
companies involved. Thereafter Bankers 
Trust in July, 1961 refused to renew 
Fynke’s notes and proceeded to cancel 
and collect upon the policies that had 
been pledged with it. The Equitable Life 
Assurance Society had some question 
about whether to pay the bank or the 
Government and it resisted payment. 
Bankers Trust brought suit against Equi- 
table, which was allowed to pay the cash 
surrender value of the policies into the 
court, and the Government intervened. 


The court reversed, holding: “Upon ex- 
amining the presumed legislative purpose 
behind Section 240, to wit, provision of 
notice to persons intending to deal with 
one seeking credit that the Government 
has a claim against him for unpaid Fed- 
eral taxes, warning the prospective cred- 
itor, should he inquire, that his claim will 
be subordinate to that of the Government, 
it seems clear that the lender's interest 
can be fully served by requiring only that 
the lien notice be filed in the taxpayer's 
county of residence and that there is no 
need for inconveniencing the Government 
by requiring it to track down whatever 
of the taxpayer's intangible assets might 
have found their way into New York City. 
This rule has the virtues of simplicity and 
certainty and its wisdom is further testi- 
fied to by the subsequent amendment of 
Section 240 to eliminate any requirement 
of filing at the place of location of the 
taxpayer's property. For purposes of de- 
termining the situs of these insurance 
policies under Section 240, then, we hold 


that their situs follows that of the in- 
sured’s residence. 

“Accordingly, the order of the Appel- 
late Division should be reversed and the 
case remanded to Special Term for entry 
of judgment in the Government's favor 
for all sums realizable out of the cancel- 
lation of these policies over and above 
the unpaid $13,000 advanced by Bankers 
Trust prior to the filing of the Govern- 
ment’s notice of lien.” Bankers Trust Co. 
v. Equitable Life Assurance Society of the 
U.S., Court of Appeals, 281 N.Y.S.2d 57, 
86 B.L.J. 276. 


§821.3. Effect of filing. 


Florida (1968) -While most lenders will 
record real estate mortgages as a matter 
of course, some do not do so in the case 
of personal property liens, believing that 
possession of the original title documents 
affords sufficient protection. This, how- 
ever, is not necessarily so. In a recent 
Florida case, an installment loan was 
secured by a chattel mortgage on a motor 
vehicle. The bank held the title papers 
endorsed in blank but did not file its lien 
with the Department of Motor Vehicles 
as required by statute. 

The borrower fraudulently obtained a 
duplicate title certificate and borrowed 
from a second bank which found no rec- 
ord of the first loan and then recorded 
its own lien. 

The court held that the second bank 
obtained priority, since the first bank, 
being in a position to protect itself by 
recording, failed to do so. Northeast Na- 
tional Bank of St. Petersburg v. Central 
Plaza Bank and Trust Co., District Court 


— of Appeal, 209 So.2d 255, 86 B.L.J. 228. 


LOAN AND DISCOUNT 


§825. False credit statement. 


U.S. District Court, New York (1967) In 
early 1964, the defendant accounting firm, 
Peat, Marwick, Mitchell & Co. (“PMM”), 
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acting as an independent public accoun- 
tant, undertook the job of auditing the 
financial statements that Yale Express Sys- 
tem, Inc. (“Yale”), a national transporta- 
tion concern, intended to include in the 
annual report to its stockholders for the 
year ending December 31, 1963. On 
March 31, 1964, PMM certified the figures 
contained in these statements. On or 
about April 9, the annual report contain- 
ing the certification, was issued to the 
stockholders of Yale. Subsequently, on 
or about June 29, 1964, a Form 10-K Re- 
port, containing the same financial state- 
ments as the annual report, was filed with 
the SEC as required by that agency’s 
rules and regulations. 

At an unspecified date “early in 1964,” 
probably shortly after the completion of 
the audit, Yale engaged PMM to conduct 
so-called “Special studies” of Yale’s past 
and current income and expenses. In the 
course of this special assignment, some- 
time presumably before the end of 1964, 
PMM discovered that the figures in the 
annual report were substantially false and 
misleading. 

Within this alleged factual context, the 
plaintiffs assert that PMM is liable in 
damages for its failure to disclose not 
only that the certified financial statements 
in the 1963 annual report contained false 
and misleading figures but also that the 
interim statements issued by Yale were 
inaccurate. 

The gist in the case centers around the 
relationship of the public accountant to 
the corporate client and the public. “Con- 
trary to plaintiffs’ suggestion, issuance by 
Yale of the interim statements created no 
‘special relationship’ between the investors 
and PMM. In respect to the interim 
statements, PMM was not a statutory 
“independent public accountant” as it was 
during the audit and certification of the 
annual report. PMM made no repre- 
sentations which appeared in the state- 
ments, nor did it compile the figures con- 


tained therein. There is absolutely no 
basis in law for imposing upon PMM a 
duty to disclose its knowledge of the fals- 
ity of the interim financial statements.” 

However, the issue still to be resolved 
dealt with the knowledge of PMM and 
whether or not PMM gave “substantial 
assistance or encouragement to Yale’s 
course of conduct.” 

Here the court ruled: “It is, however, 
inappropriate to make a determination 
of the ‘aiding and abetting’ issue at this 
time. Discovery is presently in a relative- 
ly inadvanced stage. While plaintiffs can 
now show only minimal interaction be- 
tween PMM and Yale in relation to the 
interim statements, they must be given 
an opportunity to further explore this 
facet of the Yale-PMM relationship. “The 
fact that this case arises in a newly- 
developing area of law cautions that the 
court should refrain from abstract and 
premature legal determinations fashioned 
in an evidentiary vacuum.” Fisher et al. 
v. Kletz et al., 266 F. Supp. 180, 86 B.L.]. 
122. 


U.S. District Court, Rhode Island (1968) 
What problems does an accountant face 
as regards his negligent misrepresenta- 
tions in financial statements he certifies? 

“[A]n accountant should be liable in 
negligence for careless financial misrepre- 
sentations relied upon by actually fore- 
seen and limited classes of persons. Ac- 
cording to the plaintiffs complaint in the 
instant case, the defendant knew that his 
certification was to be used for, and had 
as its very aim and purpose, the reliance 
of potential financiers of the Rhode Island 
corporation.” Rusch Factors, Inc. v. Levin, 
284 F. Supp. 85, 86 B.L.J. 891. 


Connecticut (1967) No reliance by plain- 
tiff on financial statement when circum- 
stances of loan were such: thirtieth re- 
newal of a note, prompt payment with 
no defaults of prior notes and renewals, 
incomplete financial statement on renew- 
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als, actual knowledge of poor financial 
conditions, plaintiff's statement to list only 
debt owed to them and the short time in 
consummating the transaction. Beneficial 
Finance Co. of Willimantic v. Crane, 239 
A.2d 48, 86 B.L.J. 1107. 


Louisiana (1968) Plaintiff, Liberal Fi- 
nance Harahan, Inc., brought this suit 
to collect a balance alleged to be due on 
a promissory note executed by Mr. and 
Mrs. Steve S. Majorie, Sr., who admit 
the execution of the note in the sum of 
$1,309.68. Defendants maintain that there 
has been a discharge in bankruptcy and 
that, therefore, there can be no judgment 
against them on this note which was listed 
in the schedule filed in the bankruptcy 
proceeding. Plaintiff contends that the 
discharge in bankruptcy has no effect 
insofar as its note is concerned as defen- 
dants by fraud induced it to make the 
loan by making a false statement as to 
their other financial obligations. 

The District Judge, in his reasons for 
judgment, said: “Plaintiff's evidence indi- 
cates that there was some reliance on the 
financial statement of the defendants, but 
in fact it was not the sole cause of issuing 
the loan. These defendants had had prior 
loans with the plaintiff, and it seems that 
their financial condition was known to the 
maker of the loan. The defendants testi- 
fied that the papers were signed by him 
in blank, and that he had discussed his 
financial condition with plaintiff's repre- 
sentative over the telephone. The papers 
were filled out by the wife when she 
returned to the office, under direction of 
plaintiff, and she was told when she re- 
turned to the office, under there was not 
such reliance on the statement, nor was it 
fraudulent, so as to remove the effect of 
bankruptcy.” 

The appellate court affirmed in part, 
stating: “The situation here is exactly the 
same as that found in Excel Finance 
Treme, Inc. v. Noel, La. App., 138 So.2d 
654, in which we said: *. . . We are not 


impressed with plaintiff's testimony in this 
case. We note that in an increasing num- 
ber of cases of this same pattern the inno- 
cent borrower is at a complete disadvan- 
tage. The loan company manager tells 
the borrower to fill in the financial state- 
ment, and also tells him that it is only 
necessary to list one or two debts as a 
formality. The loan company employee 
knows the significance of this, but the 
borrower does not.” Liberal Finance 
Harahan, Inc. v. Majorie, Court of Appeal, 
Fourth Circuit, 206 So.2d 806, 86 B.L.J. 
757. 


Louisiana (1968) This is an action on a 
promissory note wherein plaintiff seeks to 
recover from the defendants, Herbert R. 
Brantley and Mrs. Mary E. Brantley, hus- 
band and wife, a balance due thereon of 
$562.76 in principal, with interest and 
attorneys’ fees. 

The defense is that defendants were 
discharged in bankruptcy in June 1, 1967. 
Plaintiff contends, however, that as a con- 
dition precedent to the making of the 
loan represented by the note dated August 
94, 1966, defendant Herbert Brantley was 
required to and did make a written appli- 
cation, with no amount stated, accom- 
panied by a written financial statement 
contained a list of ali his debts. The state- 
ment so furnished, though allegedly relied 
upon by plaintiff, was allegedly false and 
fraudulent and made for the purpose of 
deceiving plaintiff and to induce it to 
make the loan. Defendant Herbert Brant- 
ley admitted making the application, the 
execution of the financial statement, and 
that the financial statement was incorrect 
and incomplete, but denied that plaintiff 
relied upon it in making the loan. 

The appellate court, in reversing, 
stated: “Investigation of defendant’s fi- 
nancial statement was completed before 
the loan was made. Hence plaintiff knew 
that the statement was incorrect and false, 
particularly as to the amounts of the ob- 
ligations listed.” Beneficial Finance Com- 
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pany of Louisiana v. Brantley, Court of 
Appeal, 211 So.2d 782, 86 B.L.J. 654. 


Rhode Island (1968) The Rhode Island 
Supreme Court has joined several other 
states in holding that a loan company may 
recover, not only the cash advanced at 
the time of a new loan agreement, but 
may also recover the full balance if the 
loan was made in reliance on a menda- 
cious financial statement. 

While the opinion does not use the 
familiar term “fresh money,” it does state 
that damages are not limited to the new 
money which passed hands. 

The defendants, husband and wife, in 
1965 borrowed $2500 to be repaid in three 
years. They had a previous loan in July 
1964 with a balance in January 1965 of 
$1257. The defendants received $1243 in 
cash. The balance of the loan of $2500 
was represented by the sum outstanding 
on the earlier transaction. To obtain the 
new loan in 1965, the Defendants signed 
a “Financial Statement” in the usual form 
with the famous last words “we have no 
other debts.” 

They filed a bankruptcy petition in 
October 1965. The lender filed suit in 
November 1965 alleging a fraudulent 
representation of solvency. Evidence 
showed that the bankruptcy schedules 
listed many obligations not found on the 
financial statement. 

Judgment was rendered for plaintiff 
in the Superior Court in the sum of 
$2,365.83, representing the principal bal- 
ance due on the 1965 loan in the amount 
of $2,231.92, plus interest. Defendants 
excepted to the Supreme Court. 

The Supreme Court decided that an 
action will lie for fraud and deceit against 
persons who fraudulently misrepresent 
their solvency. Also, the court said, you 
do not need direct evidence to prove 
reliance on the statement, but the lender 
is entitled to rely on the statement with- 
out making a detailed investigation into 


the private affairs of the loan applicant. 

On the question of damages, the Su- 
preme Court said that the new loan op- 
erated as a total discharge of the earlier 
loan. All future rights stem from the 
January 1965 loan agreement. 

Although this decision was based on 
an action for deceit, there is little doubt 
that the finding would be the same if an 
action in assumpsit were brought. In 
Rhode Island District Courts where the 
jurisdictional amount is $1,000 the judges 
for the most part have been awarding 
only the “fresh money” in actions brought 
on false statements. East Providence Loan 
Co. v. Ernest, Supreme Court, 236 A.2d 
639, 86 B.L.J. 648. 


MORTGAGES 


§874. Validity of chattel mortgage. 


USS. District Court, E.D. Oklahoma (1968) 
A bank bought a conditional sales con- 
tract covering an automobile and, after 
federal officers seized the car and started 
a forfeiture proceeding in the U.S. Dis- 
trict Court, the bank asked for a remis- 
sion of the forfeiture because of its lien 
against the vehicle, claiming to be an 
innocent creditor. Ordinarily, such a de- 
fense is allowable under 18 U.S.C. § 3617. 
However, the court ruled that the bank 
had a duty to inquire as to the record 
and reputation of the buyer. Such inquiry 
would have shown that the buyer was 
known as a liquor law violator in that 
community. Consequently, the bank was 
not entitled to a remission of the forfei- 
ture and lost its security interest. United 
States v. One 1967 Ford 250, % Ton 
Pickup Truck, U.S. District Court, 284 
F. Supp. 581, 86 B.L.J. 827. 


§884. Sale of mortgaged property. 

Michigan (1967) An automobile dealer 
purchased a new vehicle from the 
manufacturer and financed the purchase 
through his bank. As security for the 
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loan, a chattel mortgage was made to 
the bank and properly recorded. 

Mr. McAllister then purchased the car 
from the dealer, having no actual knowl- 
edge of the mortgage. The dealer failed 
to make payments on his loan and the 
bank sued to enforce its claim. 

The court held that the bank had left 
the car in the dealer's hands, knowing 
that he was holding the car for sale, since 
this was his business. Under these cir- 
cumstances, the bank could not claim the 
protection of its mortgage. Though the 
Uniform Commercial Code was not in 


effect at the time the situation arose, the © 


court pointed out that “were this situation 
to arise today, a purchaser in the regular 
course of business is protected even 
though he has actual notice of a prior 
lien.” Oscoda State Savings Bank v. Mc- 
Allister, Ct. of Appeals, 148 N.W.2d 257, 
86 B.L.J. 74. 


§887. Real estate mortgages generally. 
“Current Treatment of the Non-Refund- 
able Commitment Fee and Related Prob- 
lems,” 86 B.L.J. 590. 


Kansas (1968) This is a dispute between 
first and second mortgagees over part of 
the sale proceeds of real estate sold under 
mortgage foreclosure. 

The court ruled: “We find nothing in 
the language relied upon in the eight 
promissory notes which refers or relates 
in any way to the real estate or creates 
any lien upon it or makes it liable for any 
indebtedness created by virtue of the 
notes. The only collateral security referred 
to in these unrecorded notes, and sought 
to be bound is the personalty mentioned 
therein—the warehouse receipts. It is ele- 
mental that, absent agreement of the par- 
ties, a mortgage given to secure a particu- 
lar debt cannot be enforced as security 
for another or different debt.” Stockyards 
National Bank v. Capitol Steel & Iron 
Co., Supreme Court, 441 P.2d 301, 86 
B.L.J. 469. 


Oklahoma (1968) Where a mortgage com- 
pany voluntarily lends money to parties 
purchasing a residence, before it has any 
right or interest in the residence to pro- 
tect, and a part of the loan’s proceeds is 
used to satisfy a mortgage indebtedness 
incurred by the previous owner of the 
residence, but, without obtaining an as- 
signment of said previous mortgage; the 
new lender allows it to be released, and 
takes a new mortgage as its security, its 
new mortgage does not succeed to the 


_ previous priority of said first mortgage, 


and said new lender is not entitled to be 
equitably subrogated to the first mort- 
gagee’s rights, absent proof of any agree- 
ment that the first mortgage indebtedness 
would be satisfied in that manner, or that 
the new lender believed in good faith that 
its security would be substituted of record 
for the one released and cancelled. South- 
west Title & Trust Co. v. Norman Lum- 
ber Co., Supreme Court, 441 P.2d 430, 86 
B.L.J. 566. 


NATIONAL BANKS 


§902. Powers of national banks 
generally. 

“Are National Banks Federal Instrumen- 

talities Today?” 86 B.L.J. 99. 


“What Are the Legal Limits to the Expan- 
sion of National Bank Services?” 86 B.L.]J. 
3. 


U.S. Court of Appeals, 5th Cir. (1968) 
National banks are not given either ex- 
pressly nor by necessary implication the 
power to act as agents for insurance com- 
panies. Congress, by conferring the lim- 
ited power, intended to protect insurance 
agents in cities of over 5,000 population 
from competition by national banks would 
otherwise be trespassing on the insurance 
industry. Saxon v. Georgia Association of 
Independent Insurance Agents, Inc., 399 
F.2d 1010, 86 B.L.J. 1008. 


| 
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§911. Establishing branches. 
U.S. District Court, Michigan (1968) Plain- 
tiff, Industrial State Bank and Trust Com- 
pany (Industrial State), brings this suit to 
review the decision of the Comptroller 
of the Currency granting defendant's, 
First National Bank and Trust Company 
of Kalamazoo (First National), application 
for a certificate for a branch bank. 
Plaintiff contends that the Comptroller’s 
action was arbitrary, capricious, and an 


abuse of discretion, in that he failed to 


find necessity as required by Section 34 
of the Michigan Financial Institutions Act. 
The Court ruled: “If state banks must 
establish necessity before being permitted 
to branch in Michigan, national banks 
should also be required to meet the same 
test, if as between national and state banks 
competitive equality is to be achieved.” 

In Michigan a bank must establish 
necessity before it can claim a right to 
have an opportunity to compete with its 
fellow banks. 

Significantly, Stuart I. Greenbaum, Se- 
nior Economist of the Comptroller, ob- 
served: “The merits of this application 
have been argued largely in terms of ex- 
pected future needs of a growing area. 
In light of the March 1, 1967 opening 


of a branch of the Industrial State Bank © 


but a few hundred feet from the proposed 
branch site, present needs and conveni- 
ence arguments for this application are 
not strong. The remaining arguments 
offered on behalf of this application ap- 
pear to be either of second-order impor- 
tance or irrelevant.” 

The Court held: “We agree. Although 
the Comptroller does have broad discre- 
tion with respect to the matters com- 
mitted to his charge, including branch 
banking, his position that he is not bound 
by state law is clearly untenable.” 

The court found the evidence insuffi- 
cient to sustain a finding of necessity for 
the branch sought as the term “branch” 
was defined by Michigan law. Industrial 
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State Bank and Trust Co. v. Camp, 284 
F. Supp. 2d 900, 86 B.L.J. 450. 


NEGLIGENCE 


§930. Liability for negligence. 


California (1968) Homebuyers may now 
be able to sue lending institutions for the 
negligence of builders they finance. In 
brief, a residential development was built 
on adobe soil, common in Southern Cali- 
fornia, which expands very greatly after 
heavy rain. The developer failed to fol- 
low the special foundation techniques 
needed to prevent damage due to the 
soil expansion and subsequent contrac- 
tion. A number of the homeowners, some 
of whom suffered up to 40 per cent loss, 
sued both the developer and the lending 
institution. 

The lower court held that even though 
the lending institution had no equity par- 
ticipation of any kind in the development, 
it had a duty to the homeowner to insure 
that construction was done properly. The 
State Supreme Court, in affirming the 
lower court by a four to three vote, ruled 
only that as a matter of law, the lending 
institution could be found liable on the 
facts by a jury. Connor v. Great Western 
Savings and Loan Association, Supreme 
Court, 73 Cal. Rptr. 369, 447 P.2d 609, 
86 B.L.J. 324. 


Kentucky (1968) Where a bank wrong- 
fully dishonors plaintiff's checks, the bank 
is liable only for proximately caused dam- 
ages unless there is a finding of malice. 
Bank of Louisville Royal v. Sims, 435 S.W. 
2d 57, 86 B.L.J. 1098. 


New Jersey (1968) Plaintiff, the First 
County National Bank and Trust Com- 
pany of Woodbury, New Jersey, as the 
executor under the will of Clifford H. 
Shivers, deceased, seeks refund from the 
United States of America of a $12,949.65 
penalty, plus interest, assessed for the 
delinquent filing of a federal estate gift 
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tax return for the year 1964. The asserted 
basis for the refund is that the decedent 
was mentally and physically incapable of 
timely filing in his lifetime during the 
due period, which condition constituted 
reasonable cause for his failure, rather 
than wilful neglect; and further, that there 
was reasonable cause, rather than wilful 
neglect, for the failure of the plaintiff- 
executor following decedent’s death and 
its qualifying as the decedent’s legal 
representative, to do so. The govern- 
ment’s position, in resisting refund, is that 
the delinquent filing and payment were 
due to wilful neglect rather than reason- 
able cause on the part of both the dece- 
dent taxpayer in his lifetime and by the 
plaintiff-executor thereafter, within the 
meaning of the penalty provision of 26 
U.S.C. § 6651. 


As regards the allegation that the de- 
cedent failed to file for reasonable cause, 
the court stated: “The plaintiff has not 
carried its required burden of proof in 
establishing that the failure of the de- 
cedent to file his 1964 federal gift tax 
return during his lifetime within the pre- 
scribed period was due to reasonable 
cause and not to wilful neglect.” 


Then the court charged in and hit hard 
at the bank: “The plaintiff-bank professes 
an expertise in the administration of trust 
accounts and decedent estates. Its ex- 
planation for belated filing was that it 
was too busy with other work. Yet it had 
never sought an extension of time for 
filing, nor additional accounting assis- 
tance, nor legal services. In fact, it took 
a calculated risk in not filing until some 
seven months after it qualified as executor 
and undertook management of this estate. 
Under the circumstances, prudence dic- 
tated dispatch in the filing of a return. A 
plea of ‘too busy’ is insufficient to relieve 
the taxpayer or his legal representative 
of the obligation imposed by statute to 
make timely filing.” 

Banks surely cannot avoid timely re- 


ee 


sponsibilities by the escape phrase of “too 
busy.” This especially is the case where 
the bank is a fiduciary and deals with the 
Internal Revenue. For taxes, nobody is 
ever “too busy.” First County Bank & 
Trust Co. of Woodbury, N.J. v. United 
States, 291 F.Supp. 837, 86 B.L.J. 830. 


OFFICERS AND EMPLOYEES 
OF BANKS 


§1066. Authority of officers in general. 
Florida (1968) Garnishment served upon 
inferior officer without sheriff's return 
showing absence of superior officers and 
said inferior officer not authorized to 
accept service and failed to forward to 
bank’s counsel for answer, all of which 
is contrary to express instructions. Gen- 
eral Finance Corp. of Florida v. North- 
side Bank of Miami, 212 So.2d 917, 86 
B.L.J. 1107. 


§1067. Liability of officers in general. 


“Guidelines for the Banker ‘Insider’ or 
‘Tippee’: The Texas Gulf and Merrill 
Lynch Decisions,” 86 B.L.J. 319. 


“Texas Gulf Sulphur and Bank Internal 
Procedures Between the Trust and Com- 
mercial Departments,” 86 B.L.J. 869. 


U.S. Court of Appeals, 2nd Cir. (1968) 
May a domestic bank refuse to comply 
with a valid grand jury subpoena duces 
tecum requiring the production of docu- 
ments in the possession of a foreign 
branch of the bank on the ground that 
compliance would subject it to civil li- 
ability under the law of the foreign state? 

The court held that the bank had not 
acted in good faith, by refusing even to 
segregate documents clearly in its control 
in the United States, that neither the Ger- 
man nor the United States governments, 
when apprised of the conflict, had moved 
to intervene, and that “antitrust laws have 
long been considered cornerstones of this 
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nation’s economic policies,” have been 
vigorously enforced, and the subject of 
frequent interpretation. “We would have 
great reluctance to countenance any de- 
vice that would place relevant informa- 
tion beyond the reach of this duly im- 
paneled grand jury.” U.S. v. First National 
City Bank, 396 F.2d 897, 86 B.L.J. 1028. 


§1118. Liability of directors generally — 
liability for excessive or improper 
loans. 

U.S. Court of Appeals, 7th Cir. (1968) 

The action against the directors arose 

from the alleged violation of the Illinois 

Savings and Loan Act in the purchase 

of a note evidencing an illegal loan. 

The U.S. District Court so found and en- 

tered a judgment of approximately 

$300,000 against all of the directors. 

On appeal, the Seventh Circuit Court 
of Appeals ruled against the directors on 
the issue of whether they acted in good 
faith, when they purchased the note held 
by American National Bank and made by 
Beverly's board chairman. At the time 
the note purchase was made by the As- 
sociation, it technically was insolvent. 
Consequently, the directors could not in- 
clude in good faith that the shares of the 
Association, received from American Na- 
tional in connection with the note pur- 
chase, had a value justifying the purchase. 
Reliance upon advice of counsel did not 
by itself establish the “good faith” of the 
directors. 

The lesson of the case is that directors 
cannot remain passive. They are obliged 
to take such affirmative action as a reason- 
able man would consider necessary to dis- 
cover facts bearing upon the decisions 
they make. Federal Savings and Loan 
Insurance Corporation v. Geisen, 392 F.2d 
900, 86 B.L.J. 438. 


§1134.6. Government regulations. 


U.S. Court of Appeals, 7th Cir. (1968) 
One cause of the debacle was the illegal 
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acts of the board chairman and majority 
stockholder of Beverly. Among other 
things, he borrowed $300,000 from 
American National Bank and put up as 
collateral the permanent reserve shares 
he owned in Beverly. When he defaulted 
on the loan, American National notified 
him the stock would be sold. To avoid 
that and to obtain possession of the stock, 
which also secured a loan by Beverly to 
its chairman, Beverly’s board of directors 
voted to purchase the note from Ameri- 
can National. 


When FSLIC took over Beverly, it sued 
American National to rescind the sale of 
the note and to recover the $300,000 
which Beverly had paid American Na- 
tional. FSLIC was entitled to rescind if 
the sale by American National to Beverly 
was illegal. American National defended 
itself by claiming that Beverly was per- 
mitted to buy the note as a “salvage” op- 
eration, ie., Beverly wanted to obtain 
possession of the collateral which was its 
only hope of ultimately recovering its own 
loan to its chairman. 

It is true, said the Court, that a bank 
sometimes can act without specific 
statutory authority to protect itself against 
complete loss of a loan. What it cannot 
do is exercise any such implied power 
where a statute specifically prohibits ex- 
ercise of that very power. In this case, 
the loan made by Beverly to its chairman 
specifically was prohibited by the Illinois 
Savings and Loan Act. The Act also for- 
bids purchase by an association of any 
loan it cannot make directly. Therefore, 
Beverly could not justify the purchase of 
American National under the implied 
right of salvage. 

But what about American National? 
The court said an illegal transaction may 
be rescinded on the grounds of public 
policy “and this is particularly so in view 
of the quasi-public character of savings 
and loan associations.” The good faith 
belief of American National that Beverly 
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was acting legally was not in any way a 
relevant consideration. Federal Savings 
and Loan Insurance Corporation v. 
American National Bank and Trust Co., 
392 F.2d 906, 86 B.L.J. 427. 

§1134.7. One-bank holding company 
(new). 


“The One-Bank Holding Company Move- _ 


ment: An Overview,” 86 B.L.J. 291. 


PLEDGE AND COLLATERAL 


§1269. Pledge and collateral in general. 


“The Lease as Collateral Security,” 86 
B.L.J. 884. 


Texas (1968) Under the standard secured 
loan agreement, the lender can seize the 
collateral for the loan in the event of de- 
fault without notice to the borrower. If 
necessary, the lender can enter any 
premises where the collateral is located. 
However, in most states, this right of 
seizure is subject to the condition that it 
be peaceable and without force and 
violence. A lender gained access to the 
borrower’s premises by picking a lock. 
When the borrower sued the lender for 
damages for conversion, the court held 
that the lender had acted’ with force and 
violence and was liable for damages. 
Gulf Oil Corporation v. Smithey, Court 
of Civil Appeals, Dallas, 426 S.W.2d 262, 
86 B.L.J. 944. 


ROBBERY (NEW) 


§1348.5. Federal bank robbery act (new). 


“The Federal Bank Robbery Act: Has 
Fraud Become Larceny?” 86 B.L.J. 195. 


SAVINGS AND LOAN ASSOCIATIONS 


§1358.2. In general. 


Wisconsin (1968) A statutory provision 
stated that “no branch savings and loan 
may be established within one mile of an 
existing savings and loan office.” 


The appellate court held: “We read 
this one mile limitation to refer only to 
those branches which are established and 
not to those which are converted from 
existing associations, whether through 
consolidation or absorption. The use of 
the word “establish” in the one mile 
limitation at the end of the sentence com- 
prising subsection (b) should not be en- 
larged over its use in the first part of the 
sentence.” 

The use of the word “establish” in a 
limited sense, which does not include the 
creation of a branch as the result of ab- 
sorption or consolidation, is not unreason- 
able or unusual in legislation dealing with 
financial institutions. Mutual Savings and 
Loan Association of Milwaukee v. Sav- 
ings and Loan Advisory Committee of 
Wisconsin, Supreme Court, 157 N.W.2d 
609, 86 B.L.J. 83. 


STOCK AND STOCKHOLDERS 


§1423. Method of transfer — sale in- 
duced by fraud. 
Oklahoma (1967) Plaintiff and defen- 
dant, brothers, had purchased the interest, 
including bank stock, of other heirs to 
their father’s estate. Although both 
brothers held their interests separately, 
they agreed at the time of the purchase 
to work tegether to protect their in- 
terests. Later, plaintiff agreed to sell 
stock to defendant on the defendant’s 
representation that he desired to solidify 
his position in the bank. 

The court, in deciding the issue of trust 
and a confidential relationship stated: 
“These undisputed facts concerning a 
business and family relationship would 
appear to clearly establish the degree of 
trust and reliance necessary to create a 
confidential relationship between the 
plaintiff and defendant.” 

Actually, the purpose of wanting the 
stock was to sell to a third person. The 
issue was resolved by the court: “It is our 
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opinion that when all of the evidence is 
considered as a whole, it clearly estab- 
lishes that the defendant’s interest at the 
time he acquired plaintiff stock was to 
resell such stock.” | 

In view of the confidential relationship, 
there was a requirement that the defen- 
dant reveal his true interest. The con- 
fidential nature of the family relationship 
appears to be well grounded. In such a 
case it is easy to agree that the brothers 
were tied in such confidence. Consider, 
however, what the situation might be if 
these bank stock holders were not re- 
lated? Sellers v. Sellers, Supreme Court, 
428 P.2d 230, 86 B.L.J. 620. 


§1425. Right of bank to purchase its own 
shares. 

“The Right of a Bank to Vote Its Own 

Stock as Trustee,” 86 B.L.J. 397. 


TAXATION 


$1516. State banks. 


U.S. Court of Appeals, 2nd Cir. (1968) 
This is an appeal from a judgment dis- 
missing an action to recover income taxes 
paid for the year 1962. The taxpayer, 
State Bank of Albany, contended in the 
court below that interest on student loans 
paid to it by the New York Higher Educa- 
tion Assistance Corporation was exempt 
from income taxation as “interest on... 
the obligations of a state .. . or any po- 
litical subdivision” under Section 103 (a) 
(1) of the Internal Revenue Code of 1954, 
26 U.S.C. § 103 (a)(1) (1964). The District 
Court, in an ovinion reported at 276 
F.Supp. 744 (N.D.N.Y. 1967), held that 
the interest was not exempt from taxation. 

The State Bank of Albany made a num- 
ber of loans to students which were guar- 
anteed by the Corporation and upon 
which the Corporation paid a portion of 
the interest as provided by the statute. 
In 1962, the tax year in question, the 
bank reported interest received from the 


Corporation as taxable income. Subse- 
quently, a timely claim for refund was 
filed. Refund having been refused, the 
bank brought this suit. 

“The difficulty with the bank’s position 
is that the obligation to pay the principal 
of the loans is not the obligation of the 
State or a political subdivision thereof; 
it is the obligation of the students. There- 
fore the interest on the loans does not 
constitute “interest on . . . the obligations 
of a State .. . or political subdivision” 
within the meaning of Section 103. State 
Bank of Albany v. United States, 389 F.2d 
85. 86 B.L.J. 659. 


§1522. Income tax. 


U.S. Court of Appeals, 2nd Cir. (1968) 
This is an appeal from a judgment dis- 
missing an action to recover income 
taxes paid for the year 1962. The tax- 
payer, State Bank of Albany, contended 
in the court below that interest on stu- 
dent loans paid to it by the New York 
Higher Education Assistance Corporation 
was exempt from income taxation as “in- 
terest on... the obligations of a state... 
or any political subdivision” under Section 
103(a)(1) of the Internal Revenue Code 
of 1954, 26 U.S.C. § 103 (a)(1) (1964). The 
District Court, in an opinion reported at 
276 F.Supp. 744 (N.D.N.Y. 1967), held 
that the interest was not exempt from 
taxation. 

The State Bank of Albany made a num- 
ber of loans to students which were 
guaranteed by the Corporation and upon 
which the Corporation paid a portion of 
the interest as provided by the statute. In 
1962, the tax year in question, the bank 
reported interest received from the Cor- 
poration as taxable income. Subsequently, 
a timely claim for refund was filed. Re- 
fund having been refused, the bank 
brought this suit. 

“The difficulty with the bank’s position 
is that the obligation to pay the principal 
of the loans is not the obligation of the 
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State or a political subdivision thereof; 
it is the obligation of the students. There- 
fore the interest on the loans does not 
constitute ‘interest on . . . the obligations 
of a State . . . or political subdivision” 
within the meaning of Section 103. State 
Bank of Albany v. United States, 389 
F.2d 85, 86 B.L.J. 659. 


§1524. Gift tax. 

New Jersey (1968) Plaintiff, the First 
County National Bank and Trust Com- 
pany of Woodbury, New Jersey, as the 
executor under the will of Clifford H. 
Shivers, deceased, seeks refund from the 
United States of America of a $12,949.65 
penalty, plus interest, assessed for the de- 
linquent filing of a federal estate gift tax 
return for the year 1964. The asserted 
basis for the refund is that the decedent 
was mentally and physically incapable 
of timely filing in his lifetime during the 
due period, which condition constituted 
reasonable cause for his failure, rather 
than wilful neglect; and further, that there 
was reasonable cause, rather than wilful 
neglect, for the failure of the plaintiff- 
executor following decedent’s death and 
its qualifying as the decedent's legal 
representative, to do so. The govern- 
ment’s position, in resisting refund, is 
that the delinquent filing and payment 
were due to wilful neglect rather than 
reasonable cause on the part of both the 
decedent taxpayer in his lifetime and by 
the plaintiff-executor thereafter, within 
the meaning of the penalty provision of 
26 U.S.C. § 6651. 

As regards the allegation that the dece- 
dent failed to file for reasonable cause, 
the court stated: “The plaintiff has not 
carried its required burden of proof in 
establishing that the failure of the de- 
cedent to file his 1964 federal gift tax 
return during his lifetime within the pre- 
scribed period was due to reasonable 
cause and not to wilful neglect.” 

Then the court charged in and hit hard 
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at the bank: “The plaintiff-bank pro- 
fesses an expertise in the administration 
of trust accounts and decedent estates. 
Its explanation for belated filing was that 
it was too busy with other work. Yet it 
had never sought an extension of time for 
filing, nor additional accounting assis- 
tance, nor legal services. In fact, it took 
a calculated risk in not filing until some 
seven months after it qualified as executor 
and undertook management of this es- 
tate. Under the circumstances, prudence 
dictated dispatch in the filing of a return. 
A plea of ‘too busy’ is insufficient to re- 
lieve the taxpayer or his legal representa- 
tive of the obligation imposed by statute 
to make timely filing.” 

Banks surely cannot avoid timely re- 
sponsibilities by the escape phrase of 
“too busy.” This especially is the case 
where the bank is a fiduciary and deals 
with the Internal Revenue. For taxes, 
nobody is ever “too busy.” First County 
Bank & Trust Co. of Woodbury, N.J. v. 
United States, 291 F.Supp. 837, 86 B.L.]. 
830. 


§1528. Deductions. 


U.S. Court of Appeals, 2nd Cir. (1968) 
Harold Hartshorne died on February 15, 
1961, leaving a will providing that one- 
third of his residuary estate (after certain 
exclusions and less $100,000) be placed in 
trust, the income to be paid to his former 
wife, Mary, during her lifetime and the 
principal to be paid to their three adult 
children upon her death. The provisions 
for Mary and the adult children were 
made pursuant to a settlement agreement 
ratified and adopted as part of a Nevada 
divorce decree in 1942. 

In the federal estate tax return, the de- 
cedent’s executors claimed that the entire 
amount of the testamentary trust was de- 
ductible from the gross estate as a debt 
of the estate. The Commissioner of In- 
ternal Revenue allowed the deduction of 
the value of Mary’s life estate, but dis- 


allowed the value of the adult children’s 
remainder interest. 

The Tax Court held that the value of 
the remainder interest was not deductible 
under Section 2053(a)(3) of the Internal 
Revenue Code of 1954, and determined a 
deficiency of $176,088.90 against the es- 
tate. The Tax Court held that “petitioners 
have failed to prove that there was ade- 
quate and full consideration in money or 
money's worth for the remainder interest 
of the testamentary trust.” 

The U.S. Court of Appeals sustained, 
holding: “While the trust to be set up 
in the future may not have had any as- 
certainable present value in 1942, and 
while it may not have been possible to 
ascertain the precise value of Mary’s life 
estate in 1942, it is enough for us to be 
able to say that the promise was not 
wholly worthless. 

“The promise had large potential worth. 
Even in 1942, the decedent’s estate was 
worth over $340,000 and could be ex- 
pected to increase. If petitioners’ argu- 
ment were to prevail in such a situation 
a convenient loophole would be opened 
in the estate tax provisions whereby a 
testator could avoid the tax simply by 
promising to give the natural objects of 
his bounty something with a then zero 
value but with an enormous potential for 
increase. 

“Since the Tax Court found (and peti- 
tioners concede) that Mary gave no con- 
sideration for the children’s rights, and 
since plainly decedent’s promise was valu- 
able to some extent at the time of the 
exchange, there was no ‘adequate and full 
consideration’ for the promise. It follows, 
then, that the remainder interest is not 
deductible from the gross estate under 
Section 2053(c), and the petition for re- 
view is denied.” In re Estate of Hart- 
shorne, 402 F.2d 592, 86 B.L.J. 950. 


New York (1968) The decedent left all of 
his property, real and personal, to his wife 
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by a will. At the time of the death of 
the testator, he and his wife owned their 
residence as tenants by the entirety. The 
life of the decedent was insured by term 
insurance taken out by the decedent on 
his own life; and on his death the indebt- 
edness secured by the mortgages was paid 
off in its entirety to the bank which was 
the obligee under the bond. The execu- 
trix claims she should be entitled to list 
the property as a jointly held asset of the 
estate and to claim the indebtedness as a 
debt of the decedent, and she also seeks 
to claim the insurance exemption credit. 
Where the insurance is deemed an asset 
of the estate, it may not be also consid- 
ered as being entitled to the exemption 
as an asset of the spouse. In re Estate of 
Jackson, 295 N.Y.S.2d 838, 86 B.L.J. 1050. 


§1528.6. — Estate tax marital deduction 
(new). 

U.S. District Court, Pennsylvania (1968) 
Decedent directed in his will that his 
stock in the John Rhoads Company be 
placed in trust for his wife and daughter 
and that the residue of the estate be left 
to his wife. The trustees were directed 
to endeavor to sell the stock and were 
then directed (after paying certain specific 
bequests from the proceeds) to hold the 
balance of the funds in trust for the bene- 
fit of the wife and daughter. The stock 
was sold and the proceeds administered 
by the trustees for the benefit of the wife 
and daughter. 

The issue is whether the disposition of 
the decedent’s John Rhoads stock, insofar 
as the same was left for the benefit of the 
widow qualified for the marital deduction 
allowed under the Internal Revenue Code 
for federal estate tax purposes. The court 
stated: “If however, her interest vested 
at the time of decedent’s death, the mari- 
tal deduction was properly taken. 

“This Court finds that this indeed was 
the case; the wife’s interest did vest at 
the time of decedent’s death. Thus the 
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marital deduction was properly taken and 
the defendant is liable for the refund. 
This opinion is based upon the well- 
established principle of Pennsylvania law 
that an interest is to be construed con- 
tingent only when it is impossible to con- 
strue it as vested.” Berger v. United States, 
285 F. Supp. 92, 86 B.L.J. 951. 


New York (1968) While neither a hus- 
band nor a wife can dispose of property 
owned by them as tenants by the entirety 
so as to affect the right of survivorship, 
they may do so by acting in concert or 
by a joint will, or by a contract. Such a 
binding agreement is established when 
the joint will expressly contains an agree- 
ment that it will not be revoked. 

The record herein does not contain any 
evidence of the circumstances leading up 
to the execution of the joint will. In the 
absence of such evidence the court may 
look to the instrument itself to determine 
whether it establishes a contract or agree- 
ment of the parties for the disposition of 
their property on the death of the survivor 
of them. Clear evidence of such a con- 
tract or agreement to renounce the right 
to alter or revoke a will is required. 

Here the language of the instrument 
itself indicates the agreement of the par- 
ties to make a disposition of all their prop- 
erty as therein provided. The will in part 
reads: “We .. . do make . . . publish and 
declare this to be our Joint Last Will and 
Testament,” and in article Third in dis- 
posing of the residue of the property on 
the death of the survivor, it is stated that 
“upon the death of the survivor all of the 
property of which he or she . . . shall be 
possessed, including such property as he 
or she shall have acquired under the 
terms of this Last Will and Testament 
shall go” to a daughter. The language 
of the will imports the joint disposition 
of the collective property of both, not the 
independent disposition by each of his 
own. 

The pronoun “we” is used herein in- 


stead of “I,” “our” instead of “my,” and 
and “us” instead of “me.” The court ac- 
cordingly determines that the joint will 
was executed pursuant to a contract to 
make a gift of the collective property to 
the named beneficiary, effective upon the 
survivors death, but binding as of the 
signing of the joint will. 

Since the will establishes a contractual 
agreement that the survivor shall not 
make a new will, the contract revoked 
the outright absolute ownership of the 
jointly held property which normally 
would come into existence by operation 
of law on the death of the first spouse. 
The jointly held property was to be dis- 
posed of on the death of the surviving 
spouse pursuant to the terms of the will. 
It follows that since all property including 
that jointly held passes under the will, 
the surviving spouse receives only the use 
of the jointly held property during her 
lifetime without power to make a valid 
different testamentary disposition. Thus 
this interest would not be indefeasibly 
vested so as to qualify it for an exemp- 
tion. In re Estate of Rothwachs, Surro- 
gate’s Court, King’s County 290 N.Y.S.2d 
781, 86 B.L.J. 947. 


§1529. Exemptions. 


U.S. Court of Appeals, 2nd Cir. (1968) 
This is an appeal from a judgment dis- 
missing an action to recover income taxes 
paid for the year 1962. The taxpayer, 
State Bank of Albany, contended in the 
court below that interest on student loans 
paid to it by the New York Higher Edu- 
cation Assistance Corporation was exempt 
from income taxation as “interest on .. . 
the obligations of a state . . . or any polit- 
ical subdivision” under Section 103(a)(1) 
of the Internal Revenue Code of 1954, 
26 U.S.C. § 103(a)(1) (1964). The District 
Court, in an opinion reported at 276 F. 
Supp. 744 (N.D.N.Y. 1967), held that the 
interest was not exempt from taxation. . 
The State Bank of Albany made a num- 
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ber of loans to students which were guar- 
anteed by the Corporation and upon 
which the Corporation paid a portion of 
the interest as provided by the statute. 
In 1962, the tax year in question, the bank 
reported interest received from the Cor- 
poration as taxable income. Subsequent- 
ly, a timely claim for refund was filed. 
Refund having been refused, the bank 
brought this suit. 

“The difficulty with the bank's position 
is that the obligation to pay the principal 
of the loans is not the obligation of the 
State or a political subdivision thereof; 
it is the obligation of the students. There- 
fore the interest on the loans does not 
constitute “interest on . . . the obligations 
of a State . . . or political subdivision” 
within the meaning of Section 103. State 
Bank of Albany v. United States, 389 F.2d 
85, 86 B.L.J. 659. 


UNIFORM COMMERCIAL CODE 


§1562.53. Article 3 — Commercial 
paper. 

“Service-of-Progress Clauses in Negotiable 

Notes,” 86 B.LJ. 387. 


Georgia (1968) Where the conditional 
sale contract named the company the 
defendant was representing but did not 
show that he signed the instrument in a 
representative capacity, the trial judge 
sitting without a jury did not err in find- 
ing the defendant personally liable. Blay- 
ton v. Ford Motor Credit Co., Court of 
Appeals, 164 S.E.2d 262, 86 B.L.J. 1046. 


New York (1967) First National City 
Bank sold a $130.37 “Check-Personal 
Money Order” which its customer prompt- 
ly lost. A stop order was quickly placed 
on the item and the sum refunded to the 
customer by the bank. The Money Order 
was later presented to the bank by the 
Garden Check Cashing Service which had 
taken it over the counter as a routine 
business item. When payment was re- 
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fused, the check cashing concern brought 
suit against the bank. 

After some uncertainty in the lower 
courts, New York has decided that such 
an action cannot be maintained against 
the issuing bank. 

The important question involved was 
whether a bank is liable on every Per- 
sonal Money Order it issues. There are 
serious arguments pro and con on this 
question, all of which focus on the am- 
biguous nature of the Personal Money 
Order. If the Personal Money Order is 
simply a routine check with the issuing 
bank merely the named drawee on the 
check, and the customer a one-shot de- 
positor, the bank is clearly not liable. A 
drawee on a routine check is just not 
liable on the check and never has been 
(U.C.C. 3-409(1) and 3-401). This is a basic 
point of negotiable instruments law which 
gives the bank complete freedom to refuse 
payment of any check without fear of suit 
by a holder. Arbitrary exercise of this 
freedom is controlled by the customer's 
suit for a wrongful dishonor, not by a 
holder’s suit on the check. Where the 
customer has placed the stop order in the 
first place, the bank is in the strongest 
possible position. 

On the other hand, if the Personal 
Money Order is something more than 
a routine check, for exarnple, a cashier’s 
check, the bank’s liability is quite dif- 
ferent. Now the bank is not merely the 
named drawee but is also the drawer. 
The bank wears two hats, and in its capac- 
ity as drawer makes the same commitment 
to pay the check as anyone else who 
draws a check. That is to say, it will 
pay the check if it is dishonored at the 
drawee-bank (3-413(2)). What now hap- 
pens is that the bank’s refusal to pay the 
check as drawee operates as a dishonor 
which only triggers its liability to pay as 
drawer. If the instrument has reached 
the hands of a holder in due course, the 
bank is sure to lose. 
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New York has decided to classify the 
Personal Money Order as a routine check. 
There is “little difference between the 
transaction and a transaction where a per- 
son deposited a sum of money in a bank 
and received a quantity of blank checks, 
and that the use of the words ‘Personal 
Money Order’ and ‘Register Check’ did 
not alter applicable legal principles, and 
that the purchaser was the sole person 
who might draw on the funds, and that 
he had a clear right to stop payment prior 
to acceptance of the instrument.” 

It is not all that simple, but New York 
at least has taken a definite position on 
the point. A careful Code analysis is not 
attempted by the court but could be 
easily and convincingly developed. Gar- 
den Check Cashing Service v. First Na- 
tional City Bank, Court of Appeals, 277 
N.Y.S.2d 141, 86 B.L.J. 837. 


New York (1968) A check in the amount 
of $16.00, made payable to the plaintiff, 
was presented to the defendant bank for 
certification either by the depositor or by 
an accomplice of the depositor. The 
bank’s certification stamp did not show 
the amount for which the check was cer- 
tified and after the certification was pro- 
cured, the amount was altered to read 
$1,600.00. The check was then presented 
to the plaintiff in payment of merchandise 
by a customer who represented the instru- 
ment was given to him by his employer 
as a bonus. The customer, on the previ- 
ous day, had ordered the merchandise and 
stated he would secure from his employer 
a certified check drawn directly to the 
plaintiff to pay the balance owing. The 
plaintiff, upon consulting the telephone 
directory, found the name, address, and 
phone number given by the person corre- 
sponded with a listing in the directory. 
The check, upon presentment to the bank 
for payment, was not honored due to the 
alteration. 

The fraudulent scheme perpetrated in 
this case was obviously made possible by 
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the knowledge that the certification stamp 
of the defendant bank would not disclose 
the amount for which the check was cer- 
tified. The plaintiff claims the negligence 
of the bank in this respect caused the loss 
and that the bank is estopped from assert- 
ing the defense of alteration under Sec- 
tion 3-406 of the Uniform Commercial 
Code. The plaintiff also points to the 
practice of at least one bank that follows 
a policy of showing the amount for which 
an instrument is certified. In the opinion 
of the Court, however, the provisions of 
Section 3-406 have no application in this 
case. 

A bank, when certifying a check, does 
no more than to affirm the genuineness 
of the signature of the maker, that he has 
funds on deposit to meet the item, and 
that the funds will not be withdrawn to 
the prejudice of the holder. 

The certification constitutes an accep- 
tance of the check to this extent (U.C.C., 


_§ 3-411), but the bank by its certification 


does not guaranty the body thereof and 
engages only to pay the item according 
to its tenor at the time certification is 
procured (U.C.C., § 3-413). Furthermore, 
a holder of a check, by having it certified, 
is deemed to have warranted to the bank 
that the instrument has not been materi- 
ally altered (U.C.C., § 3-417(1)(c)). 

The bank, in checking its records, dis- 
covered the alteration and refused pay- 
ment. Under these circumstances, the 
negligence of the bank, if any, is not a 
substantial or proximate cause of the loss, 
and in accordance with the rules men- 
tioned above, it is not liable to the plain- 
tiff except for the amount for which the 
check was originally drawn. Sam Goody, 
Inc. v. Franklin National Bank of Long 


Island, Supreme Court, 291 N.Y.S.2d 429, 
86 B.L.J. 1046, 


New York (1968) One of the things that 
makes the “check” different from the 
“note” is the undertaking of the one who 
originally issues the instrument. With the 
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“check” he is saying, in effect: “There is 
money in the bank; go down and get it; 
if the bank doesn’t pay, come back and 
I will.” The sort of back-up liability is 
described as “secondary,” since it swings 
into play only when the bank fails to 
honor the check. For this to happen, the 
“check” must first be properly “presented” 
to the bank for payment. Viewed from 
the banker's vantage point, the “check” 
must be paid when it is properly pre- 
sented, since a wrongful dishonor involves 
the risk of serious liability. 


The “note” works differently. Here the 
one originally issuing the note binds him- 
self from the start to pay it himself when 
it falls due. In effect, he says, “Come 
around when this falls due; I can be relied 
upon to pay it.” Here the bank is not 
involved at all. 

As distant as these two types of instru- 
ments may appear, they can draw quite 
close together when the “note” contains 
the legend “payable at Bank.” 
Here the question is how are we to read 
that legend? Does it simply designate 
“a place of payment, as if the instrument 
were made payable at the office of an 
attorney . . . (with) the bank’s only func- 
tion . . . to notify the maker . . . that the 
instrument has been presented and to ask 
for instructions, and in the absence of 
specific instructions . . . is not regarded 
as required or even authorized to pay?” 
Or, is the note now to be treated “as the 
equivalent of a draft drawn on a bank 
. . » (so that) the bank is not only autho- 
rized but ordered to make payment out 
of the account of the maker . . . when the 
instrument falls due and . . . is expected 
to do so without consulting him . . . ?” 

In a recent New York case, the holder 
sued the maker of this type note without 
having first gone down to the bank for 
the money. The maker objected to this 
at the trial. This illustrates yet another 
peculiarity of the “payable at .................. a 
Bank” legend. 
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Where this legend is included in the 
“note,” the Code requires the holder to 
first go down to the bank. “. . . in the 
case of the maker of a note payable at 
a bank, presentment for payment is neces- 
sary” (3-501(1)(c)). However, the conse- 
quences of non-compliance are not severe 
since “failure to make presentment dis- 
charges such . . . maker only as stated 
in Section 3-502(1)(b).” Here the conse- 
quence of undue delay in presentment in 
this type of situation is that “the maker 

. . who, because the drawee or payor 
bank becomes insolvent during the delay, 
is deprived of funds maintained with the 
drawee or payor bank to cover the instru- 
ment, may discharge his liability by writ- 
ten assignment to the holder of his rights 
against the drawee or payor bank in re- 
spect of such funds, but such . . . maker 
is not otherwise discharged.” County Res- 
taurant and Bar Equipment Co., Inc. v. 
Shaw Mechanical Contractors, Inc., Dis- 
trict Court, Nassau County, 290 N.Y.S.2d, 
86 B.L.J. 653, 946. 

Texas (1968). Where defendant filled in 
a blank as to payment date on a promis- 
sory note with the words “on demand,” 
the court held that there was no material 
alteration because the note was payable 
on demand before the insertion. Also, an 
oral agreement to pay “when able” may 
not override the written note. Holliday 
v. Anderson, 428 S.W.2d 479, 86 B.L.J. 
1095. 

Utah (1967) This basic point of negotia- 
ble instruments law is firmly nailed down 
in three different Code locations: 3-401(1) 
which says that no one, banks included, 
is liable on an instrument until he actually 
signs it; 3-409(1) which carries this for- 
ward by specifying that “the drawee (the 
bank) is not liable on the instrument until 
he accepts it”; and also 3-409(1) in its 
opening language which says that “a 
check . . . does not of itself operate as 
an assignment of any funds in the hands 
of the drawee.” 
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In a Utah case this type problem was 
again before the court, and once again 
the assignment argument failed to come 
off. The check in this case was made 
payable to a supplier by a subcontractor. 
The bank had funds on deposit to cover 
the check and there had been no stop 
order, but unfortunately the subcontrac- 
tor was heavily in debt and his creditors 
had attached the bank account. 

Did all this add up to an assignment? 
The court said “no,” although they were 
troubled about the harshness of their 
ruling and one judge dissented. State 
Bank of Southern Utah v. Stallins, Su- 
preme Court, 427 P.2d 744, 86 B.L.J. 367. 


§1562.54. Article 4— Bank deposits 
and collections. 

“Commercial Paper: Bank Depositor’s 

Duty to Discover and Report Unautho- 

rized Signature or Alteration,” 86 B.L.J. 

113. 


§1562.59. Article 9 — Secured 
transactions. 

“After-Acquired Property Security Inter- 
ests in Bankruptcy: A Substitution of Col- 
lateral Defense of the U.C.C.,” 86 B.L.J. 
1061. 


“Pitfalls in Default Procedure,” 86 B.L.J. 
965. 


U.S. Court of Appeals, Ist Cir. (1968) In 
a typical situation, a borrower executes 
a promissory note, puts up collateral of 
one kind or another which is spelled out 
in a security agreement, and the lender 
files a financing statement pursuant to the 
Uniform Commercial Code. The common 
printed form of security agreement speci- 
fies that it secures a particular note of the 
borrower or of any renewals or extensions 
thereof. 

Suppose the parties later change the 
terms of the loan and for convenience 
the borrower executes a new note; or 
suppose when the original note expires, 
the loan is renewed under a new note. 
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A recent case involved the latter situation, 
with the new note containing a reference 
to the original security agreement. The 
borrower went bankrupt and the bank 
sought a lien on the collateral. 

The U.S. Court of Appeals said the 
bank was not entitled to any lien and 
was merely a general creditor. Under 
the U.C.C., the original security agree- 
ment could apply only to the original 
note since it made no reference to future 
notes. The Court said that even though 
the equities of the case favored the bank, 
the Court felt obliged to follow the tech- 
nical language of the Code since one of 
its major purposes was to promote uni- 
formity throughout the country. Unifor- 
mity would be frustrated if a decision was 
based on the intentions of the parties in 
the particular situation. 

Many banks have checklists for various 
types of transactions and this case empha- 
sizes the importance of following the 
checklist not only in the initial negotia- 
tion but also when changes are made 
during the life of the loan. Safe Deposit 
Bank and Trust Co. v. Berman, 393 F.2d 
401, 86 B.L.J. 730. 


U.S. District Court, Tennessee (1968) Per- 
fecting a nonpossessory security interest 
in an automobile in either the manner 
contemplated by the Uniform Commercial 
Code or the Motor Vehicle Registration 
Law has a common purpose, that is, giv- 
ing “claim and notice to the world of a 
specific lien or a claim against a specific 
item of property... .” 

In the instant context, the intended 
beneficiary of this notice is primarily the 
prospective creditor of an automobile 
dealer. 

A secured party engaged in the whole- 
sale financing of trade-in or used inven- 
tory vehicles for a licensed dealer may 
perfect a valid security interest therein 
in the same manner employed to perfect 
security interests in new inventory vehi- 
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cles, that is, by filing a financing statement 
pursuant to the provisions of the Tennes- 
see Uniform Commercial Code. In re 
Vaughn, Nashville Division, 283 F. Supp. 
730, 86 B.L.J. 565. 


Arkansas (1968) A bank loaned money 
on a car but never got beyond phase two, 
i.e., its security interest “attached” to the 
goods, but the bank failed to take the 
steps necessary to perfect its interest in 
the car. When the debtor defaulted after 
his third installment, the bank attempted 
to retake the car. The debtor resisted 
and his attorney made a great deal of all 
that the bank had failed to do. 

It was true enough; the bank had failed 
to properly record its interest, but it was 
equally true that it made very little dif- 
ference. The security interest had in fact 
attached and was therefore fully effective 
against the debtor. Against him, at least, 
the deal was tight as a drum. The bank 
got the car. Anderson v. First Jackson- 
ville Bank, 423 $.W.2d 273, 86 B.L.J. 752. 


California (1967) Twentieth Century Air- 
craft Company sold a DC-6B to President 
Airlines. Since the deal was a conditional 
sale, Twentieth registered its ownership 
and recorded its conditional sale with the 
Federal Aviation Agency. 

When Twentieth repossessed the DC- 
6B, the plane contained “three aircraft 
engines and one QEC (quick engine 
change) unit” which had been installed 
by Atlas in the course of servicing the 
aircraft. Atlas wanted its engines back, 
or at least reimbursement for them. 

The court viewed the business as sim- 
ply a problem of accession. What are 
the financer’s rights over items incor- 
porated into his collateralP Viewed in 
this way, the court was of the opinion 
that the maintenance company should 
prevail. 

However, the real problem was wheth- 
er or not California law prevailed. The 
court decided that it did not. “Constitu- 
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tionally, the Federal Government may be 
said to have fully occupied the field of 
recordation of interests in aircraft and of 
rights derived from recordation, and to 
have established paramount law in this 
area.” Having established this, the court 
turned to Federal law and ruled that: 
“Atlas could have fully protected its rights 
in these engines and preserved a good 
title throughout the world by taking ad- 
vantage of this national system of recor- 
dation and recording its interest in specif- 
ically numbered aircraft engines with the 
Federal Aviation Agency. Its failure to 
record ... its ownership .. . prior to re- 
possession . . . resulted in the subordina- 
tion of its interest . . . to the recorded 
interest . . . in the aircraft as a whole.” 
International Atlas Services, Inc. v. Twen- 
tieth Century Aircraft Co., District Court 
of Appeal, 59 Cal. Rptr. 495, 86 B.L.J. 259. 


Georgia (1967) One of the problems con- 
fronting the Code drafters was how to 
deal with the recording of security inter- 
ests in motor vehicles. Should they simply 
use the regular U.C.C. filing offices, or 
a central motor vehicle registration office, 
or use the Certificate of Title itself? 
Should one uniform system be adopted 
for all, or should the Code adapt itself 
to the local Motor Vehicles pattern? 

Deference to the local law was to be 
the final result, so that now any one of 
the three alternatives are possible depend- 
ing on the local motor vehicle law of the 
individual state. (§ 9-302 (3) and (4)). 

In a recent Georgia case, the automo- 
bile financer first checked the local Code 
filing offices, made the loan, and later filed 
in the same Code record offices. 

He was wrong on two counts. First, 
a prior lien had been recorded at the 
Motor Vehicle Unit of the Department 
of Revenue which is where it should have 
been and where it was fully effective. He 
was therefore subordinate to that. 

Moreover, “As a result of the adoption 
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of the Uniform Commercial Code, the 
only way to perfect a security in motor 
vehicles is by filing under the Motor 
Vehicle Certificate of Title Act,” which 
as described by the Georgia Court “pro- 
vides for central filing.” Thus his own 
filing had been defective and left him 
vulnerable not only to later automobile 
lenders but even to possible unsecured 
creditors who might attach the car (§ 9- 
301(1)(b)). Stanley v. Phelan Finance 
Corp., Georgia Court of Appeals, 86 B.L.J. 
84. 


Indiana (1968) The issue at bar is: May 
a secured party with a prior perfected 
security interest in equipment or other 
collateral, who has repossessed it, by 
agreement subordinate his security inter- 
est therein to a junior secured party who 
has not perfected his security interest by 
proper filing or other means as prescribed 
by the Uniform Commercial Code? 

The court stated: “It is the opinion of 
this court that a secured party may do so, 
and that the evidence at bar clearly estab- 
lishes that such an agreement was made 
by an authorized agent of Central in 
which the security interest of Central was 
deferred to the security interest of the 
appellant Hillman in the equipment in 
controversy.” 

The court ruled: “The testimony of 
Central’s agent discloses that immediately 
preceding the sale he informed appellant 
not to worry about the equipment and 
that appellant would get his equipment. 
This evidence clearly establishes an agree- 
ment that appellant was to have the 
equipment in controversy or the money 
for it, and in spite of this agreement the 
equipment was sold to another person. 
The record also shows a change of posi- 
tion by the appellant in reliance on the 
agreement with Central, causing appel- 
lant to delay the removal of the equip- 
ment and thus enabling the sale to pro- 
ceed.” Hillman’s Equipment, Inc. v. Cen- 


tral Realty, Inc., Appellate Court, 242 
N.E.2d 522, 86 B.L.J. 855. 


Maryland (1967) Before the U.C.C., 
H.F.C.’s practice was to release its origi- 
nal recorded chattel mortgage and then 
record a new one. With the coming of 
the U.C.C., they eliminated the formal re- 
lease and new refiling on the theory that 
the original filing served the refinanced 
loan as effectively as it had served the 
original loan. 

This new Code practice was challenged 
by the Maryland Bank Commissioner and 
Attorney General as a violation of their 
local Industrial Finance Law. They took 
the position that H.F.C. must execute a 
formal release as to its original financing 
statement — in effect, closing out the old 
deal and starting all over again. 

The Maryland Court of Appeals re- 
fused to go along with the state officers. 
They saw no conflict between the U.C.C. 
and the local financing law, and agreed 
with H.F.C. that the original filing was 
fully effective to cover the later refi- 
nancing. 

The court pointed out that the U.C.C. 
adopts the idea of “notice” filing. Thus 
the recorded papers are not designed to 
give the full specifics of the loan, but are 
designed rather to put the record searcher 
on notice that there may possibly be a 
loan secured by the described collateral. 
Thus, neither the amount nor the terms 
of the loan need be stated. Indeed, this 
may not be possible since a filing can be 
made under the U.C.C. during the nego- 
tiations stage when the deal has not yet 
been closed. This is the prefiling aspect 
of Code filing, 9-402(1). What is promi- 
nent in the filed notice is the description 
of the collateral and the names and ad- 
dresses of the parties. The point is that 
the record searcher has all the informa- 
tion he needs in order to make a fully 
detailed inquiry before he gets involved. 
Household Finance Corporation v. Bank 
Commissioner of Maryland, Court of Ap- 
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peals, 235 A.2d 732, 86 B.LJ. 171. 


Maryland (1967) Recchio sold his mobile 
home to Barbara Dee under an agree- 
ment whereby he retained title until the 
purchase price was paid in installments. 
No security agreement was signed and 
no financing statement was filed. Miss 
Dee later borrowed money from the 
M & T Bank, the loan being secured by 
the mobile home. In this case, a security 
agreement was signed and the bank filed 
a financing statement. Miss Dee de- 
faulted on both her obligations to Recchio 
and the bank and the two creditors sued 
to see which had the superior right to 
the security. 

The Uniform Commercial Code (9-302) 
requires the filing of a financing state- 
ment to perfect all security interests ex- 
cept an interest in consumer goods. A 
motor vehicle is not considered to be a 
consumer good. However, since a mobile 
home is not a motor vehicle, Recchio 
didn’t have to file a financing statement to 
protect his purchase money security in- 
terest and his interest, being prior to the 
bank’s, is the superior one. That’s what 
the New York court held, reasoning that 
a motor vehicle requires some form of 
self-propulsion. 

An interesting twist in the case arose 
because Miss Dee did not sign any se- 
curity agreement with Recchio. Tech- 
nically, therefore, his interest was not 
enforceable against her because of the 
absence of the writing. Nevertheless, his 
interest was “perfected” because a writ- 
ten security agreement is not one of the 
steps required for perfection. The court 
ruled that despite the absence of a writ- 
ing, Recchio had a right superior to that 
of the bank. Recchio v. Manufacturers 
and Traders Trust Co., Supreme Court, 
Genesee County, 286 N.Y.S.2d 390, 86 
B.L.J. 222. 


New Hampshire (1967) Smith bought a 
car on credit and executed an installment 


sales contract which the seller imme- 
diately assigned to a bank. The bank 
filed a financing statement. Smith, with- 
out notifying the bank, sold the car to a 
second auto dealer who resold it to Jones, 
both the dealer and Jones being unaware 
of the bank’s interest. The bank sued 
Jones for the car and the bank won. 
Jones argued that the U.C.C. (Section 
9-307) protects “the buyer in the ordinary 
course of business” against a security in- 
terest created by his seller even where 
the security interest has been perfected 
by filing. But, said the New Hampshire 
Supreme Court, the filing here was not by 
the second auto dealer who sold to Jones 
but by another. So the article had no ap- 
plication. The purpose of 9-307 is to give 
retail consumers priority over those who 
finance the retail seller’s inventory. 
Jones also argued that he was buying 
“consumer goods” and so had priority 
over the bank. But, Section 9-307 pro- 
tects buyers of consumer goods only 
against earlier, unfiled security interests; 
here, the bank had filed. National Shaw- 
mut Bank of Boston v. Jones, Supreme 
Court, 236 A.2d 484, 86 B.L.J. 718. 


New Hampshire (1968) Replevin of a 
1964 Pontiac automobile by a mortgagee 
and mortgagor of the same, against a 
sheriff who had possession of the vehicle 
under an attachment made in an action 
brought by the intervenor, herein a third 
party, in whose name the vehicle was 
registered at the time of attachment. 

The security agreement held by the 
bank provided that its debtor would be in 
default in the event of attachment of the 
collateral securing the loan; and that 
upon default the bank should have the 
remedies of a secured party under the 
Uniform Commercial Code. 

The intervenor enjoys no protection as 
a buyer under the Uniform Commercial 
Code since, as an attaching creditor, it 
did not qualify as a “buyer in ordinary 
course of business,” and its attachment 
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was made after the filing of the financing 
statement by the bank. 

On the contrary, by express provision 
of the Code, the perfected purchase 
money security interest of the bank had 
priority over the “conflicting security in- 
terest in the same collateral” which the 
intervenor acquired by virtue of its at- 
tachment made subsequent to the filing 
of the bank’s financing statement. Me- 
chanicks National Bank v. Parker, Su- 
preme Court, 242 A.2d 69, 86 B.L.J. 758. 


Oklahoma (1967) Where a chattel mort- 
gage provides that, in the event of default 
in payment of the mortgage indebtedness, 
the mortgagee may exercise the option, 
without notice, of entering upon the 
premises where the mortgage chattel may 
be, and removing same, said mortgagee, 
or his bona fide assignee, may, in order 
to repossess the chattel and foreclose the 
mortgage, go upon the premises of one 
who has purchased the chattel with con- 
structive notice of said mortgage, in said 
owner's absence and without his consent, 
and not be guilty of trespass; and where 
such assignee, and/or its agents in such 
endeavor, making no overt effort to con- 
ceal their presence or mission there, or to 
deceive said owner, take possession of 
the chattel in an orderly manner, without 
damaging it, and, under circumstances in 
which no breach of peace was likely to, 
nor did, result, they are not guilty of con- 
version. Kroger v. Ogsden, Supreme 
Court, 429 P.2d 781, 86 B.L.J. 373. 


USURY 


§1564. What constitutes usury. 
“Highlights of Usury for the Thrift In- 
dustry,” 86 B.L.J. 483. 


Florida (1968) The test of usury fol- 
lowed in Florida is not based upon the 
contingencies inherent in a transaction, 
but upon what actually develops. A len- 
der who upon the borrower’s default ac- 


celerates the balance and obtains a de- 
cree prior to the original maturity date 
of the loan is held to have exacted the 
reserved interest as payment for the use 
of the actual outstanding principal from 
the date of closing until the date his de- 
cision to accelerate is made by the entry 
of the decree. 

Consequently, a transaction which 
would not have been usurious had it run 
its full term may become usurious upon 
acceleration of the balance to early ma- 
turity by entry of a final decree. For this 
to happen, however, acceleration must 
actually occur, or the lender or holder 
declines to exercise his acceleration op- 
tion at the time of his institution of action 
to enforce the note. The mere possibility 
of its occurring is not in itself sufficient 
to infuse the transaction with usury. 


The maxim that a mere delay in en- 
forcement will not purge a transaction of 
its usury applies to a situation in which 
the lender waits until after the original 
maturity date to enforce a loan which 
would have been usurious even if it had 
run its full term. 

Thus, in all instances, the determina- 
tion of whether the type of transaction in- 
volved here is usurious is made by ap- 
portioning the reserved bonus, commis- 
sion or interest over the period com- 
mencing with the date of closing and end- 
ing with either the date of the decree or 
the original maturity date, whichever is 
prior in time. In the case at bar the 
chancellor apportioned the “commission” 
over the period ending with the date of 
appellants’ default, whereas it should 
have been apportioned over the period 
ending with the original maturity date 
(since that date preceded the date of 
the decree). This error, however, was to 
appellants’ advantage, since it resulted in 
proration of the “commission” over a 
shorter period of time. Under either 
method the same conclusion is reached, 
i.e., that the transaction was not usurious. 
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Thus, the chancellor’s decree was ulti- 
mately correct and accordingly must be 
affirmed. Green Ridge Corp. v. South 
Jersey Mortgage Co., District Court of 
Appeal, 211 So.2d 70, 86 B.L.J. 565. 


§1565. —- Transactions held not usurious. 


U.S. Court of Appeals, 2nd Cir. (1968) 
Involved here was the issue of to whom 
a $115,000 loan was made by a Syracuse, 
New York, national bank. The charge 
of usury was made, and if supported 
would have brought successful action in 
damages of twice the loan (12 U.S.C. § 
86). 


The Court of Appeals upheld the deci- 
sion, stating: “[E]very document relating 
to the loan was executed by Jackson M. 
Potter as president of the Corporation; at 
the time of the loan a title company cer- 
tified title in the Corporation and the 
consent of the stockholders was filed; 
before each advance, the Corporation had 
to supply the lenders with an architect’s 
certificate showing percentage of comple- 
tion; and the building loan was replaced 
in June 1962 by permanent financing by 
another institutional lender. McNellis v. 
Merchants National Bank & Trust Co. of 
Syracuse, 390 F.2d 239, 86 B.L.J. 903. 


U.S. Court of Appeals, 5th Cir. (1968) 
Where a loan is not usurious in its incep- 
tion, it will not become such if subse- 
quently it is sold at a discount to another. 
Lafayette Royale Apartments, Inc. v. 
Meadow Brook National Bank, 397 F.2d 
378, 86 B.L.J. 1102. 


U.S. District Court, Tennessee (1968) 
Under New York law, where a usurious 
loan is made to a corporation and indi- 
viduals are guarantors or sureties, the in- 
dividuals may not raise the defense of 
usury. A loan will not be struck down 
as usurious merely because the purpose 
of creating the corporation was to avoid 
the usury laws. 
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A shareholder who binds himself as 
guarantor or indorser of a corporate ob- 
ligation will likewise not be permitted to 
raise the defense of usury nor will that 
circumstance have the effect of avoiding 
the transaction on the ground of usury. 
This rule has prevailed even where the 
corporation was a mere shell having no 
assets other than pledged security and 
where it transacted no business other than 
serving as a conduit for the transmission 
of the funds from the lender to the bor- 
rower. A. J. Armstrong Co. v. Lincoln 
Finance & Thrift, Inc. of Knox County, 
291 F. Supp. 1008, 86 B.L.J. 944. 


Connecticut (1967) The plaintiff, by its 
previous disclosure, is bound by its an- 
swer that the finance charge does not 
represent interest but represents the addi- 
tional price that the defendants must pay 
for the television set because of the ex- 
tended time payments. 

When property is sold on credit at an 
advance over the cash price, in good faith, 
and with no intention to defeat the usury 
laws, the transaction will not be held 
usurious though the difference between 
the cash price and the credit price, if 
considered as interest, would amount to 
more than the legal rate. Manufacturer's 
Advertising Inc. v. Pancoast, Circuit 
Court, 238 A.2d 810, 86 B.L.J. 1046. 


Idaho (1968) In Idaho and the large 
majority of other jurisdictions, bona fide 
conditional sales contracts are not subject 
to usury laws. Determination of whether 
a transaction, such as that involved here, 
is a bona fide credit sale and assignment 
or a loan, is primarily a question of fact. 
The record adequately supports the dis- 
trict court’s findings that the conditional 
sale contract and subsequent assignment 
was nonusurious under Washington law. 

The court ruled: “Nevertheless, at most 
the interest charged exceeded allowable 
interest by about eight dollars on an ap- 
proximate total interest of $460.00. The 
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record contains no suggestion that such 
overcharge was made by respondent in 
bad faith in an effort to evade the usury 
laws. The plausible interpretation is that 
respondent made an honest oversight. 
Again, the existence vel non of usury is 
primarily a question of fact. We cannot 
say the trial court was in error when it 
found that interest on the $3,998.88 prom- 
issory note was not usurious.” Smith v. 
Sherwood & Roberts, Spokane, Inc., Su- 
preme Court, 441 P.2d 158, 86 B.L.J. 373. 


Louisiana (1968) In the normal install- 
ment loan, a compensating balance by 
the borrower is not required. But occa- 
sionally this may be done to give the bank 
additional security. In a Louisiana case, 
the bank withheld 10 per cent of the loan 
as a compensating balance on which no 
interest was payable and which could be 
used only with the bank’s okay. The indi- 
vidual borrower later defaulted. When 
the bank sued, he defended by claiming 
that the withheld portion of the loan 
amounted to a discounting of the loan, 
with the result that the total interest was 
usurious under Louisiana law. 

There was no usury. Although the com- 
pensating balance could not be used with- 
out the bank’s consent, it remained the 
property of the borrower and was capable 
of being used to reduce the loan if neces- 
sary. Deposit Guaranty National Bank v. 
Shipp, Court of Appeal, 205 So.2d 101, 
86 B.L.J. 149. 


WILLS 


§1607. Construction and validity of the 
will. 

Georgia (1968) Where realty is set aside 
as a year's support to a widow and minor 
children, and all the minors have since 
attained their majority, the title vested in 
them jointly, subject to the right of the 
widow to sell the entire interest for her 
maintenance and support. Collins v. Col- 
lins, 164 S.E.2d 139, 86 B.L.J. 1108. 


eee 


Georgia (1968) While Georgia recognizes 
the rule that certain transactions are pre- 
sumed, on grounds of public policy, to be 
the result of undue influence where the 
parties thereto are in some relation of con- 
fidence one toward the other and there 
exists great mental disparity with the one 
having the greater mentality reaping the 
benefit of the transaction; nevertheless, 
where in a hearing of a caveat to a will 
in which undue influence, lack of mental 
capacity and fraud are alleged, the cavea- 
tor fails to prove the fraudulent acts and 
the lack of mental capacity and fails to 
submit facts from which undue influence 
might be inferred, and the evidence shows 
mental capacity to make the will and the 
utmost fairness and good faith in the mak- 
ing of the will, and there is a total lack 
of evidence to refute this showing, there 
exist no questions of fact for the jury to 
consider, and the court did not err in 
directing the verdict. The caveator failed 
to show the exercise of a “controlling in- 
fluence over the will, conduct and interest 
of another” in the making of the will 
(Code § 37-707) although the alleged 
beneficiaries were the agents of the testa- 
tor. No great mental disparity was shown, 
and in fact one of the devisees who typed 
the will, alleged to be a co-conspirator, 
received no greater benefit under the pres- 
ent will than she did under a prior will 
which this will replaced, and the other 
beneficiary, while an agent in other mat- 
ters such as being the survivor of a joint 
savings account and joint holder of a safe- 
ty deposit box with the deceased was not 
shown to have anything to do with the 
making of the will by the testator. “The 
court properly directed that the will be 
established and proven in solemn form.” 
Weddle v. Webb, Supreme Court, 164 
S.E.2d 129, 86 B.L.J. 948. 


New York (1968) The power given to the 
trustee to invade the principal of the trust 
in order to convert the premises into a 
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two family home was obviously intended 
for the benefit of the widow and not the 
remaindermen as it would afford her a 
place to live and income as well. The 
courts can supervise the administration 
of the trust so as to guarantee the widow 
her just share. In re Lowen’s Will, 294 
N.Y.S.2d 957, 86 B.L.J. 1049. 


§1611. Disposition of property. 

New York (1968). May a husband and 
wife owning property as tenants by the 
entirety by their joint agreement affect 
their respective rights of survivorship in 
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the property and whether that occurred 
in this case by the separation agreement? 

The court held: “It seems to the court 
that by their separation agreement the 
husband and wife in this case jointly and 
by mutual agreement made a division of 
the property which they owned as tenants 
by the entirety and that the interests of 
each became bound thereby. Thereafter, 
their respective rights, both during their 
joint lives as well as potential survivors 
was subject to the provisions of the agree- 


ment. In re Price’s Will, 290 N.Y.S.2d 
210, 86 B.L.J. 1048. 
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